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PREFACE' 


The idea of publishing my reminiscences originated 
on board the S. S. Narkunda in December 1931, when my- 
self and some other delegates to the Second Round Table 
Conference were returning to India. One afternoon at 
lunch, Sir Cowasji Jehangir, Sir Purshottamdas Thakur- 
das, Mr. G. N. Joshi and myself were talking about law 
and law courts and I narrated to them some of my expe- 
riences and recalled certain notable occasions on which 
the High Court and 'its predecessor the Supreme Court 
protected the liberty of the subject. My friends assured 
me that my reminiscences of the Bar would be very in- 
teresting and they desired that I should write them. 
When I reflected on the suggestion I felt that I could not 
confine myself to the field of law and that my remini- 
scences should extend to various other spheres of public 
activity in which I had taken part for many years— the 
University, the Municipal Corporation, legislatures and 
politics. 

I soon realised the very arduous nature of the 
task for two ' reasons. I had no recorded diaries, nor 
any regular file of letters and papers. It meant taxing 
my memory to recall incidents and experiences extending 
over a period of more than five decades and further there 
was the difficulty of verifying my recollections by 
reference to available records and other sources. I natu- 
rally hesitated to take up the work. But some of my 
friends prevailed upon me not to give up the idea. Mr. G. 
N. Joshi often reminded me about it and so did Mr. (now 
Justice) M. C. Chagla. Sir Sajba Rangnekar as recently 
as 1941 very kindly offered to be my biographer 
if I finished him with the relevant material. This was, 
of course impossible in view of the non-existence of con- 
nected documents or recorded notes. Therefore, the only 
alternative left was to attempt the task myself. I am 
conscious of the shortcomings of the production under the 
circumstances and I crave the indulgence of the reader for 
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the same. It has been remarked that writing remini- 
scences can be a dangerous occupation. I have scrupu- 
lously tried to avoid pitfalls and it has taken me nearly 
two years to give effect to the suggestion' so kindly made 
by my- friends. My narrative includes an imvamished 
story of a busy and active life embracing different fields 
of activity apart from the legal profession and contains 
my own views of men and matters during the most event- 
ful and exciting period of the history of the motherland. 
My consolation is that I have always served my country 
according to my lights and without malice to any one. If 
the readers think that on the whole— ^barring inevitable 
and unconscious mistakes — ^I have produced a realistic and 
instructive record of my life I shall feel amply rewarded. 

I take this opportunity to thank several friends in the 
various branches of the legal profession who have assist- 
ed me in the verification of facts and events. Mr. G. N. 
Joshi was particularly helpful to me. My thanks are due 
to Mr. Frank Moraes of the Times of India who went 
thrpu^ the te^m of correcting a part of the proofs. 

Last but not least my grateful thanks are due to 
Mr. V. R. Bhende, Assistant Secretary of the National 
Liberal Federation but for whose devoted, sincere and 
intelligent help during the whole period of the prepara- 
tion of this volume, I would never have been able to 
produce it. 

Bombay, H. SETALVAD 

February 1, 1946 



CONTENTS 


Part I. 

Early life Pp. 3-14 

Birth at Broach — Parentage — grandfather 
Ambashanker’s great reputation as Sadar Amin 
(Judge) — Father, Subordinate Judge and later 
Dewan of Linxbdi State — ^Primary Schooling at 
Umreth in Kaira District — ^People of Umreth — 
their frugal life and conservative views — opposition 
to construction of railways — ^Umiethians anticipate 
Gandhian philosophy — ^no machinery — ^no railways 
— ^boycott and non-cooperation — ^High School Edu- 
cation at Ahmedabad-^ollege Education, Elphin- 
stone College, Bombay — ^Early influences — ^Prin- 
cipal Wordsworth— -His love for India — ^His support 
for the Ilbert Bill and the Indian National Congress 
— ^Torchlight procession in his honour — ^Reference 
to Wordsworth in author’s convocation address to 
Bombay University 1918 — ^Friendships — ^Dr. More- 
shwar Gopal Deshmukh and Prof. T. K. Gajjar — 
their good qualities — ^Taking B,A. Degree and 
Father’s desire for government service — Statutory 
Civil Service — disinclination for service — ^Lure of 
the legal profession — Inspired by great traditions 
of the Supreme Court and High Court and acWeve- 
ments of eminent advocates — ^Anstey — Solicitors 
and Anstey — ^Three important cases. 

Part II 

THE LAW , 

Early Days at the Bar Pp* 15-21 

Joined Appellate Side Bar— Contact with Pheroze- 
shah Mehta — ^worked with him till his death in 
1915 — ^Law a jealous mistress — ^Warning not to 
engage in political and public work disregarded — 

Idea of qualifying for the Original Side— Preference 
of European barristers by Solicitors — Mr. Mac- 
pherson’s suggestion to the author — ^new rule of 
enrolment — Admission as Advocate on the Original 
Side— Preference of Emopean Counsel lingered on 
—A Judge’s rudeness— later changes and end of 
racial prejudices. 

vii 





Some Judges 


Pp. 22-59 


Sargent C. J. — Simplicity of his language — ^his 
brilliant career on the Bench— Public appreciation 
— ^Justice West a jurist — ^his Wig — ^Justice Bird-' 
'nrood— his knowledge of Gujarati — Justice Parsons 
— ^his aversion to authorities — Justices Nanabhai 
and Wedderburn — ^their independence — ^Justice 
Jardine — ^his great concern for liberty of the subject 
and the press— Kanji’s case— the Crawford Case 
and its sequel — ^Emphasis on purity of judicial and 
executive functions of magistrates — Crawford’s 
reminiscences — Government displeased with J ardine 
— ^his supercession and resignation — ^his letters to 
the author — Justice K. T. Telang — ^his appoint- 
ment at very young age, a great scholar and in- 
terested in politics and social reform — his pro- 
found knowledge of Hindu Law — ^his premature 
demise — Justice Candy — ^industrious and impartial 
judge but easily irritable — ^misplaced confidence in 
his own knowledge of Marathi and Gujarati — scenes 
in open court — incident in his chamber — Justice 
Ranade — his career — Phadke’s rebellion — ’Ranade 


comes under suspicion — one of 72 good men and 
true ” — ^Indian National Congress — ^interest in the 
University Affairs — Sir Stanley Reed’s opinion of 
Ranade as a speaker — ^Principal Selby’s tribute — 
Justice Badruddin Tyebji — his appointment on 
merits — ^his impartiality and independence — ^Bail 
in Tilak’s trial in 1897 — Chief Justice Jenkins — 


Lord Curzon’s opinion of him — his appointment — : 

<:Morley’s opinion of Jenkins— he gave great en- 
couragement to Indians at the Bar — Sir Basil 
Scott — ^not a successful judge — ^person of strong 
likes and dislikes — ^JiKtice Russell — ^public sur- 
prise at his appointment — ^led by Senior Counsel 
— Sleeping Beauty ” — A brother Judge’s- unkind- 
ness to Russell — Justice Chandavarkar — ^in pubhc 
life, President Indian National Congress — his in- 
dustry and study of- authorities — ^His “ Black 
Book ” — Lallubhai A. Shah succeeds Chandavar- 
kar — a conscientious judge — ^Justice-* Bachelor — 
his profound knowledge of Gujarati prose and 
poetry — Justice Beaman — highly intellectual — 
handicapped by defective sight — ^tremendous me- 
mory — ^his sense of humour — ^Justice Khareghat 
— his conscientious objection to impose capital 
punishment — Ahmedabad case proves correctness 
of his objection — Chief Justice Macleod — ^his un- 


vni 


-canny faculty to spot the truth — ^Parties did not 
get full hearing — Chief Justice Marten — ^very 
good at law but meticulous about details and too 
much importance to administrative work — Chief 
Justice Beaumont — ^abimdant common sense and 
clearheaded — Original Side Bar’s disappointment 
at non-appointment of Indian Chief Justice — 

Motilai Setalvad sounded in 1941 for Chief Justice- 
ship- but declined. 

Some Practitioners pp. 60-67 

Leading Practitioners : Appellate Side — ^Mandlik, 
Kirtikar, Nilkanth, TalyarlAan, Apte, Rao, Nara- 
yen Chandavarkar, Tripatfai and Chaubal — Ori- 
ginal Side — ^Latham — Maepherson — ^Inverarity — 

Lang, Farran — Badruddin — Telang — Mehta — 

Scott — Lo\vndes — Raikes — Kirkpatrick — 
Inverarity — Strangman — Bahadurji — M. A. 
Jinnah. 

Some Friends at the Bar Pp, 68-72 

Jamshed Kanga, Vieaji P. Taraporevala, Bhulabhai 
Desai — ^Munshi — Rustom Wadia — ^N. H. Moos. 

Some Cases Pp. 73-131 

Dakore Temple case — ^The Bhadbhut Case — Tilak 
trials — First trial before Strachy, J. — Sentenced to 
18 months rigorous imprisonment — ^Author’s inter- 
•view with Lord Sandhmrst and his suggestion to 
the Governor for commutation of sentence — ■ 

Second Trial of Tilak in 1908 before Justice Davar 
— irony of fate — Sentence of six years’ transporta- 
tion — ^Davar’s unbecoming observations — ^Lord 
Morley’s letter to Sydenham and orders regarding 
political prosecutions — Tai Maharaj case — Chanda- 
varkar’s judgment — ^Privy Council’s criticism of 
Chandavarkar’s judgment — Privy Council’s criti- 
cism of the Appeal Court — ^Fernandes vs. Col. 

Wray — “ Champion ” Case — ^Mr. Chamber’s suit 
against Kabraji, Editor of “ Rost Goftar ” — ■ 

Justice Tyabji’s Judgment — 'Wacha -writes about 
the suit to “ Madras Standard ” — ^Action taken 
against Wacha for contempt of Court — ^Bhavnagree 
files suit against Wacha — ^Arbitration of Chanda- 
varker — dismissal of suit — Moolji Jetha litigation 
— ^Author appointed sole arbitrator to decide all 


matters— Judge’s undignified remarks— crushing; 
retort — ^Establishment of Medical College with all 
Indian personnel— The Caucus case— Clique formed 
against Phirozeshah Mehta to oust him from the 
Corporation — ^Public resentment — Suit against Cor- 
poration— jurisdiction— Proceedings in the Small 
Causes Court — ^Public Meeting presided over by 
G. K. Gokhale — Suits against the Aga Khan — 
Haji Bibi v. Aga Khan — Clearing the Court and 
its sequel — Suit against Aga Khan in Karachi — 
case won on point not regarded good by Counsel — 
Motilal Shivlal versus Bombay Cotton Manufactur- 
ing Company — ^Privy Council Judgment defines 
scope of cross-examination to shake credit of 
witness — ^judgment — Golden Gang case — ^Indian 
Specie Bank — Chunilal Saraya — ^petition for di- 
vorce — Government’s intervention in the proceed- 
ings — Zorastrian Copvert’s case — ^Parsi Punchayet 
Trustees’ decision not to allow converts to the 
benefits of fimds and properties — Surajmal vs. 
Homiraan-^Macleod’s decree in favour of Surajmal 
— Appeal before Scott and Heaton — differing Judg- 
ments of the judges — Surajmal’s appeal and Full 
Bench’s decision in favour of Horniman — Shivlal ‘ 
Motilal Litigation — Motilal’s will — Grandson made 
executor — ^Bansilal the adopted son of Motilal 
files a counter suit — Suit in the Hyderabad Court 
—litigation between Govindlal Shivlal and his son 
and brother — Arbitration — ^Bhagchand vs. Secre- 
tary of State for India — ^Riots in Nasik District — 
and its sequel — ^Writ of Habeas Corpus and powers 
of the High Court — ^Jehangir Petit vs. the Munici- 
pal Corporation — Election of President — ^Tie be- 
ween Petit and Batliwala — Chairman Chinoy’s- 
procedure of giving casting vote by drawing lots 
— A miser’s wealth — ^Heavy litigation--Ranchhod- 
das Tribhuvandas Mody — Sardar Biwalkar vs. 
Secretary of State for India— Inam villages in 
Kolaba — ^their resumption and request for restora- 
tion — suit in the District Coxut — appeal in the 
High Comt and Privy Council’s decision reversing 
High Court’s decision^ — Vithalbhai Patel’s Will — 
Balance of assets to Subash Chandra Bose to be 
spent by him or his nominee or nominees for the 
political uplift of India — Held not a valid charit- 
able trust — Shri Nathji Litigation— Nathdwara 
temple in Udaipur State — Govardhanlalji Maha- 
raj’s son Damodarlalji married second wife, a 
Muslim— his disqualification— Appointment of a 


X 



Receiver — ^his -withdrawal of suit — ^whole matter 
referred to sole arbitration of the author — A-ward 
accepted by the parties and the Udaipur Durbar — 
Prohibition Cases — ^Bombay Government’s noti- 
fication in regard to Prohibition challenged — 
acquittals of the accused — ^Promulgation of the 
Amendment Act and its inconsistencies — ^the levy 
of Urban Immovable Property Tax — ^The Official 
Assignee vs, Mirza Mahomed Shirazi and others — 

Official Assignee’s suit against one Zanal’s grand- 
sons — Protracted litigation — Curious incident dur- 
ing trial — Sir Lawrence Jenkins made pertinent 
observations regarding duty of the Bench and 
the Bar — ^Legislative Anachronism — Section 106 of 
the Government of India Act regarding jurisdiction 
of the High Courts on the Original Side in any matter 
concerning revenue or collection thereof — Mr. Jus- 
tice Rangnekar’s observations — ^Federal Court’s 
observations — anomaly has not attracted atten- 
tion of legislators, Pro-vincial or Central. 

Strange Experiences Pp. 132-136 

Money-lender’s claim against Subedar Major — ^The 
Judge does not allow any Cross-examination — 

Appeal filed at Palanpur in the court of the Politi- 
cal Agent — ^Defendant summoned — Judge requests 
coimsel to handle defendant gently — Settlement 
arrived at later — Judge receives Defendant — ^As- 
sistant Political Agent’s Court at Rajkot — ^Plain- 
tiff from Bombay and defendant brother of the 
ruling prince of Morvi — Criminal Case, disposal of 
by consent — ^Two Judges differ and request made 
to them to reconsider and adjust their views — the 
Judges agree and arrive at a compromise — convict 
the accused for grievous hurt and sentence him 
for three years. 

Queer Litigants Pp. 137-14(1 

Ahmedbhoy Habibhoy — ^v'calthy IChoja business- 
man — a miser and had great love of litigation — a 
solicitor’s shrewdness and his reward — Chhabildas 
Lallubhai — a great character in eighties and 
nineties — ^his resourcefulness — once he baffled In- 
verarity — ^his voyage to England — His attempt to 
get off from being a juror — ^medicine bottle de- 
monstrated in Court and Judge discharges him — 

His evidence in a suit against him by sons. 


XI 



bogey of sedition raised — Government sabotage 
plan by reorganising Government Law Sehool and 
refusing affiliation to the proposed College. 

Executive and Judicial Functions — 

Unholy Combination Pp. 163-170 

Revenue Officers whose appointments, promotions 
and postings rest with the Executive Govenunent 
are doing Judicial work — Jucidial work occupies 
very small fraction of their time — ^Mentality 
acquired as executive officers not conducive to 
Judicial frame of mind — ^Police authorities’ views 
about magistrates — ^Magistrates’ anxiety to please 
Collectors who are also District Magistrates — 
liberty of subject imperilled by combination of 
judicial and executive functions — Separation of 
judiciary and executive urged as early as 1886-87 
— Congress deputation led by Dadabhai Naoroji 
— ^Rao Bahadur Chitale’s resolutions in October 
1921 — Congress Ministries expected to achieve 
this desirable reform but C. Rajagopalachari’s 
opposition and illogicality — Supreme need for 
abolition for safeguarding elementary rights of 
citizens — ^^^'’eighty memorial by retired Chief Jus- 
tices and Judges of High Courts — ^Relevant cases 
— Judiciary’s feeling against Executive. 

Contempt of Court Pp. 171-173 

Clause 15 of Letters Patent of Bombay High 
Court — Its Limitations — Distinctions between 
contempt of a civil and criminal nature — ^appeals 
barred in cases of criminal nature — ^two cases 
illustrating hardship — A plea for allowing appeals 
in all cases of contempt. 

Managing Clerks — Law’s delays Pp. 174-177 

Part III 

The Bombay Municipal Corporation Pp. 181-191 

ElectionWork in the Corporation — Sir Pherozeshah 
Mehta’s great work — attempt to oust him and 
lessen his influence — contrary effect — ^Prince of 
Wales, visit to India in 1905 — ^Attempt to put 
Corporation in the background — ^Pherozeshah’s de- 
termined fight and success — ^King’s visit in 1912 — 
move to have a citizen’s address and second 
attempt to put the Corporation in the backgrotmd 

ft 


xm 



frustrated Schools Committee of Corporation — 
Author’s work as Chairman for 17 years— Origin 
of Seth Gordhandas Sunderdas Medical College — 

Dr K. N. Bahadurji’s assistance— Sir Pherozeshah 
Mehta’s suggestion — ^Entire Indian personnel in- 
sisted on — Opposition failed — ^Municipality’s suit 
against Government for non-payment of primary 
education grant — Justice Mirza’s observations — 
Corporation’s resolution on author’s work and 
wishes for his success as judge. 

Part IV. 

The University of Bombay Pp. 195-231 

Government annotmeement of election of two 
Fellows from the registered graduates in 1893 — 

1895 recommended and nominated Fellows — con- 
tinually elected > till 1924 and nominated by the 
Chancellor from then — completion in 1945 of 50 
years as a Fellow — University Act of 1904 — 
Elections and their illegality — suit in the High 
Court — ^Validating Act passed — Government in- 
terference in the autonomy of the University — 
Sydenham’s view re : teaching of English History 
and Bmke and Bacon — Attempts to abolish 
Matriculation Examination — ^Harmonious relations 
' established imder Willingdon — the University 
Clock — Change in Government’s policy — Govern- 
ment grants to the University — ^University Exa- 
mination Halls — Need for accommodation — Sir 
Cowasji Jehangir’s offer of donation — ^Idea of 
accommodating in R. I. S. building — question of 
University contribution — ^Heaton’s partisanship — 
conception of Royal Institute of Science by Lord 
Sydenham — ^Donations — ^Views regarding manage- 
ment and control of the Institute and emphasis 
on its being a post-graduate research institution 
— Government accept the recommendation — ^Do- 
nors opposed to control by the University — 
Foundation of University School of Economics and 
Sociology — ^Foundation of School of Chemical 
Technology — ^The University Training Co]^s — 

Want of encouragement by Military Authorities 
— author’s fight for better treatment — 
WiUingdon’s sympathy and helpful intervention — 
Willingdon’s letters on the subject — Convocation 
addresses of the author — ^Real purpose of 
University education — ^Plea for freedom from 


XIV 



Government Control — Sir Alexander Grant and 
Sir Bartle Frere — ^Need of universal education be- 
fore imiversal suffrage — Aristotle’s sequence — 
Students and active politics — Plea for reforms in 
University education — Appointment of Sadler 
Commission — ^Its recommendations — Appointment 
of Bombay University Reforms Committee — ^LL.D 
Degree conferred on Lord Sinha, Sir Narayan 
Chandavarkar, and the author in December, 1920 — 

Work of the Bombay University Reforms Com- 
mittee — University Bill in the Bombay Coimcil 
without inviting the opinion of the Senate on it 
— ^Protest against it — Clause 5 vesting visitorial 
powers -with the Governor — General — Opposition 
to the clause — compromise — vesting power with 
the Chancellor — ^Relinquishing office of Vice- 
Chancellor — Sir Roger Lumley unveils author’s 
bust in March 1939 in the University Convo- 
cation Hall, 

Part V. 

Legislatures Pp. 235-264 

Election to Bombay Legislative Council under 
Lord Cross’s Act — ^Keen contest — ^work in the 
Coxmcil — ^Remuneration of High Court Insolvency 
Clerk — official’s huge income — ^V. J, Patel’s re- 
solution for fixing salary and Lord Willingdon’s 
obsenmtions — Salary basis fixed for Official As- 
signee — ^Teachers in Primary Schools — Passage at 
arms with Lord Harris about interpellations — Un- 
popularity of Lord Harris — Incidents on his de- 
parture — Times of India made vehicle of vitu- 
perative attacks — ^1895 election — defeats Gokul- 
das K. Parekh — Humours of election — 1897 elec- 
tion — Gokuldas defeats Chimanlal — References in 
Coimcil by Lord Sandhurst and Nugent — Land 
Revenue Amendment — ^Heated eontroversy — Spi- 
rited retort by Sir Pherozeshah Mehta to the 
claim of Civilians to know more about the condi- 
tion and feeling of agriculturists than educated 
Indian leaders — ^famous walk-out of Mehta, 
Gokhale, Bhalchandra Krishna, Daji Khare and 
Gokuldas Parekh — Sir Chimanlal’s re-entry to 
Council — ^keen election contest against candidate 
supported by officials — ^Morley-Minto Reforms — 

Indian members in Viceroy’s Council and Provin- 
cial Governments — ^Sinha appointed to Viceroy’s 


XV 



Council— Opposition to his appointment— reaction 
of European officials in Calcutta Secretariat- 
Morley’s letter to Minto— Sydenham’s plans to 
exclude persons who had taken part in public life 
— Chandavarkar’s expectation — Chaubal appoint- 
ed-interview with Morley— View expressed about 
appointment of Executive Councillors — ^temporary 
- vacancy in Bombay Council and Prabhashanker 
Pattani appointed — ^incident at a luncheon party 
given by Chaubal — Author’s interest in educational 
questions — ^Budget session of 1911 — ^Rafiuddin 
Ahmed’s plea for appointment of Muslims as 
Judges in High Court — Author’s protest against 
communal representation in the Judiciary where 
merit and efficiency should be the only criterion — 

Dr. Temulji Nariman’s sneer at educated people 
and author’s retort — Mehta’s speech on establish- 
ment of Government College at Dharwar — Author’s 
support to Mehta — Chimanlal’s work in Imperial 
Legislative Council — ^Introduced Hindu Disposition 
of Property BiU — ^Muslim opposition — ^1917 General 
Elections — ^Wacha and RahimtuUah elected — ^Rafi- 
uddin’s petition against Jinnah’s elections — Chi- 
manlal gives evidence — author nominated to Im- 
perial Council to pilot Hindu Disposition of Pro- 
*^perty Bill — Indian Legislative Assembly — 1923 
elections — Author nominated — Frank criticism of 
Government’s policy — As acting President of the 
Assembly — congratulations — ^numerous amend- 

ments to Steel Protection Bill — ^Debate on Lee 
Commission Report — ^Vithalbhai Patel first elected 
President — ^Pandit Motilal Nehru presents national 
demand and withdrawal of the party from the 
Assembly — President Patel’s statement and later 
assurance to members of other parties. 

Part VI. 

Politics Pp* 267-272' 

Marquess of Ripon appointed Viceroy— His Liberal 
Views and administration gave birth to All-India 
political consciousness — Father of Local Self-Go- 
vernment in India— The Ilbert Bill— Virulent op- 
position of Europeans — Unprecedented demonstra- 
tion of Indian appreciation on his retirement — 

— Scenes in Bombay— Lays foundation of Bombay 
Municipal Building— Mehta’s speech— Addresses 
presented to Ripon — ^grandest farewell. 



Indian National Congress Pp. 272-286 

Its birtli — ^Hiune’s leadership — ^first session in 
Bombay — Sir A. Colvin’s long letter to Hume and 
Hume’s longer reply — ^Allahabad Session — ^pandal 
difficulties solved by gift of Maharaja of Darbhanga 
— ^Bombay Session of 1889 — Charles Bradlaugh’s 
inspiring speech — Gokhale’s first appearance — 

Lord Cross' Act — ^Election of Dadabhai to the House 
of Commons — ^Reception to him in Bombay and 
enioute to Lahore where he presided over the 
Congress Session — 1906 Session at Calcutta — 

Surat session 1907 — ^Ugly incidents — Nevinson’s 
description — ^Madras session under new constitu- 
tion— ^plit in the Congress — ^Tilak and his followers 
leave the Congress — ^Allahabad Session — Mr. Jinnah 
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sion of the Aga Khan and Sir William Wedderbum 
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in February 1915 — ^His political testament first 
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— ^Mr. Gandhi attends Subject Committee as 
nominated member — ^The Muslim League Session 
meeting in 1915 — ^Intrigue to prevent session 
being held — Willingdon’s intercession — dis- 
turbance in spite of assurance and session held in 
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Tilak and later by Mrs. Besant. 
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— ^Mrs. Besant’s agitation — Congress League 
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1917 — ^Mrs.' Besant’s release — ^Montagu’s visit to 
India — author’s interviews with Montagu — ^record 
in Montagu’s Diary — ^Publication of Montagu- 
Chelmsford report — Congress rejection — ^Appoint- 
ment of Committees under Lord Southborough — 

Views on Dyarchy — ^Author on Functions Com- 
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Law Membership — Offer and Its Denial Pp. 318-321 

Letter from Sir George Lloyd offering the post of 
additional High Court Judge — ^Visit to Delhi 
at invitation of Sir George Lowndes to discuss 
some legislation — Offer of Law Membership and 
expression of willingness to accept it — ^Author 
suggests name of Jlr. N. AL Samarth for Bombay 
Executive Council — ^Acceptance of Bombay Judge- 
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sented on Viceroy’s Coimcil — Cable to Montagu — 

Letter to Viceroy and repudiation of Sir George 
Lowndes — ^Lord Sinha’s letter about the matter — 
Bhupendranath’s letter to Wacha. 
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gested for Bombay Executive Council — ^His in- 
ability to accept owing to wife’s illness — Sir Chimi- 
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Development Department — Harvey-Nariman de- 
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passage in the Legislative Council — critics con- 
verted by tact and assurance that no forei^ com- 
pany had any interest in the seheme — Resignation 
from Bombay Executive Council — Letter of Sir 
George Lloyd. 
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-—Congress Parentage of Pakistan — ^Rational Solu- 
tion. 

Political Deadlock Pp. 416-41 S 

Distrust of British intentions — ^Distrust between 
Indian communities — ^British Government not en- 
couraging spread of education and industrialisa- 
tion—Excise duty on mill products — ^Indianisation 
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Political Miscellany, 
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with Mr. Giles in first class compartment — Incident 
^ at Wathar Station with two European passengers 
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bleshwar Club — Open Letter by author to Lord 
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versy — Curzon’s resignation — ^Lord Minto — succes- 
sion to stormy heritage — ^Repressive legislation 
and scheme of reforms — ^Legislative Councils get 
wider powers and appointment of Indian member 
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Governors Pp. 450-462 

Temple — Indian Civil Serviceman appointed 
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attitude — ^Fergusson — ^his encouragement to educa- 
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impatient with elected members^— Sandhurst — 
severe famine in Gujarat and plague in Bombay 
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treatment to Tilak — ^Bhulabhai’s resignation from 
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provincial autonomy — ^letter to Sir Chimanlal — 
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Back Bay Reclamation and Sukkur Barrage two 
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John Bright — ^W. C. Bonnerjee’s attempt — ^Dada- 
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progressive Indians — ^resignation of Sir Pherozeshah 
and Sir Chimanlal from Orient Club — Sir WiUiam 
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sums Bhavnagree was drawing from Bhavnagar 
State by way of pension, allowance etc, — ^Bhav- 
nagree’s opponent makes best use of this publica- 
tion — ^Bhavnagree’s threat to sue Sir Chimanlal — 
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in Lords, 

The Press Pp. 465-471 

The Times .Of India and Bombay Gazette — 

Two English dailies in Bombay in 1880 — Times of 
India and Bombay Gazette — ^J. N. Maclean Editor 
of Gazette was outspoken critic of bureaucracy 
and a progressive Liberal — Curwen, Editor Times 
of India was protagonist of bureaucracy — Geary 
purchases Gazette and supports Reay in his pro- 
Indian policy — Curwen ’s criticism of Reay’s regime 
cabled to London — ^Bennett of Gazette joins Times 
of India — Gazette loses its popularity and suspends 
publication in 1914 — ^Bennett’s editorship of Times 
of India shows a liberal policy but Tmder his 
successor Lovat Eraser Times goes back to old 
policy — ^Fraser eccentric — Stanley Reed his succes- 
sor adopts a sympathetic policy — Advocate of India 
started in 1886 — Under Gordon it pursued an anti- 
Indian policy — ^W, A. Chambers starts Champion 
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Native Opinion weeklies — Birth of Bombay Chro- 
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between Horniman and Board of Directors — 
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later history of Chronicle — Indian Daily Mail 
Holsinger — Chintamani — ^Natarajan and Wilson 
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Part Vin. 
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Pp. 475-482 

Ppt visit to Europe in 1899— At Monte Carlo 
■with Rustom R. R. Catna — sight-seeing in Paris 
—meeting an American ■wiA his charming daughter • 

— Visit to Court of Cassacion which was rcvdewing 
Dreyfus Case— Stay in London at Grand Hotel 
— ^meeting Dadabhai — ^Wedderbum and Hume — 

. Cama and Chimanlal made honorary members of 
National Liberal Club— Gordon Hewart (later 
Lord Hewart, Chief Justice) editing is-eeldy'Tndia” 

— meeting Joseph Baptista at Cambridge — ^1910 
visited Emope again — interview -with Lord Morley 
— third visit in 1926 — ^visiting Paris, Vienna, 

Monte Carlo and Nice — 1927 Europe revisited in 
connection with Jamnagar’s Bedi Port question — 

Visited Istambul — Startling reformation in Turkey ” 

— ^Visit to Germany — ^Beer Cellar at Munich — 
Interview -with JIussolini in Palace Venezia — 
Mussolini’s habit of standing when his •visitor sits 
— ^Italian press dictated — Visited Bad Gastine, 
famous watering place — ^met Lord Zetland, Lo- 
thian, Reading, Ir-win in England — 1936 -visit to 
Europe — 1937 -visit to Japan — Japan’s industrial 
progress — ^religion does not enter in politics — 
Japan’s judicial system — ^Japan’s mistake in en- 
tering the war. 
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Indian States and Rulers Pp. 485-514 
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Nawanagar State — ^Bedi Port dispute — Jamsaheb 
Ranjitsinghji’s acquaintance before his ascending 
Gadi — Conference at Abu attended by author 
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Healy, Governor General of Southern Ireland — 
constitutional reforms for Nawanagar State 
drafted by author — CUTCH STATE — contact -with 
the late Maharadhiraj Khengarji— his ability— 

Morvi and Cutch disputes— Present Ruler Vijay- 




rayji friendly— GONDAL STATE — Porbander- 
Gondal railway dispute — author’s services engag- 
ed — Lloyds’ refusal to grant extension of time and 
final orders in favour of Gondal — exemplary ad- 
ministration — personal simplicity and unassum- 
ing manners — ^Lloyd orders two golden chairs 
— ^Maharaja’s reply — ^NABHA — Charges against 
the Maharaja of Nabha — Government of India 
orders payment of 50 lakhs compensation to 
Patiala by Nabha — ^Maharaja abdicates — Later 
kept in Kodaikanal — ^Maharaja engages author 
but all attempts fail owing to Maharaja’s obsti- 
nacy — ^Sarojini Devi, a very capableperson — ^Under 
her guidance her son, present Maharaja is doing 
well — third Maharani’s visit to Bombay — embar- 
rassing situation averted tactfully — ^BARODA — 
charge against Maharaja Malharrao Gaikwar of 
poisoning British Resident — ^Maharaja Sayajirao 
put on Gadi — insistence on removal of shoes by 
Indians — ^Author refuses to be presented — later 
friendly relations — JUNAGADH and Pherozeshah 
Mehta — work for that State — confiscation of pro- 
perties of Naib Dewan Purshottamrai Zala — • 

DHARAMPUR — ^present Ruler’s father engaged 
author’s services — Present Ruler a man of simple 
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Rajputs — CAMBAY — ^Nawab Saheb a charming 
person — author engaged by State for Port question 
— PALITANA — ^Dispute between State and the 
Jains regarding Shatrunjaya hill — ^Author engaged 
by Jains — amicable settelment — GWALIOR — late 
Maharaja Madhavrao — ^Author’s friendship with 
Scindia of Gwalior — Present Maharaja progressive 
— ^UDAIPUR — Serious dispute between two sects 
of Jains for putting up new Dhwaja Band — 
appointment of Commission of enquiry — Sir Chi- 
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Jinnah for Digambar Jains — Commission reported 
in 1935 — German Count staying in Udaipur Guest 
House described as German Camel — ICHHAL- 
EARANJI — ^its founder — Acquaintance of author 
with Narayanrao, Chief of Ichhalkaranji — ^member 
Bombay Legislative Council — adoption disputes 
— ^H’TOERABAD (Deccan) — interview with 

H. E. H. the Nizam — Very progressive State — 
MYSORE — ^Its Progress — Cauvery Waters dis- 
pute — ^Author engaged by Mysore — amicable settle- 
ment — author’s contact with the late Maharaja 
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EARLY LIFE 


I WAS born in July 1865 in the City of Broach. This 
is a statement based on hearsay and therefore inadmis- 
sible in evidence, according to a learned judge who de- 
clined to make a note of what a witness deposed about his 
age on the grbund that the witness could have no personal 
knowledge about it. 

My grandfather Ambashankar, after serving as Sherast- 
dar in the Sadar Divan Adalat at Bombay rose to be 
Principal Sadar Amin at Ahmedabad. 'In that office, he 
acquired great reputation as a judge. Some years after 
I had been admitted as an Advocate on the Original 
Side, Mr. Bhulabhai Desai after having argued an appeal 
on the Appellate Side came to me in the High Court 
Library and said “We had to consider in an appeal a judg- 
ment which your grandfather had delivered at Ahmedabad 
■on a point of res judicata, and would you believe me, 
that judgment was a perfect exposition of the law on that 
subject.” My father also took up law and became a Sub- 
ordinate Judge. On his retirement from that office he 
became Dewan of the State of Limbdi in Kathiawar, 

My first recollections go back to the seventies of the 
last century when I attended school at Umreth in the 
Kaira District where my father was Subordinate Judge. 
Umreth was in those days typical of many small Indian 
towns whose inhabitants regulated their social economy in 
a remarkably efficient manner. The population consisted 
principally of Brahnrins, Banias and Kunbis, mostly en- 
gaged in agriculture, money-lending and trade in various 
parts of India. They practised rigid economy and ffiugal 
living. When it was found that people were spending too 
much on marriages, various communities resolved that 
all marriages should be celebrated within a period of a 
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few days in the year which was to be fixed by the Pun-^ 
chayet Thus, every family celebrating a marriage would, 
according to custom, invite the whole caste to dinner but 
there being a large number of marriages falling on the 
same day, the diners would be divided, and each host would 
have to provide dinner for only a few people, being their 
close relations, while getting the credit of having invited, 
the whole caste. 

* 

When Government wanted to establish a Municipality 
for the town, the whole town objected. Their plea was 
that a Municipality would make roads and put up lights, 
in the streets at night, but since they mostly took their 
meals in the evening early and as far as possible avoided 
lighting in their own houses for economy, they did not see- 
the utility of lights in the streets. Public opinion against, 
unnecessary expenditure 'was so strong that Mr. Goculdas- 
Kahandas Parekh, a prominent Pleader in the High Court, 
who was wealthy and whose native place was Umreth, could 
not permit himself to keep a horse and carriage in Umreth. 
lest thereby, he set a bad example of unnecessary 
expenditure. 

Umreth people were against the B.B. & C.I. Railway 
extending their line to their town from Anand which is 
twenty miles away and further to Dakore where there is 
the shrine of Ranchhodraiji to which thousands of pilgrims 
resort every year. They did not want the peace of their- 
country-side to be disturbed. When ultimately the Rail- 
v/ay was extended to Umreth- and Dakore, Umrethians' 
continued as before to walk all the six miles to Dakore and 
would not use the Railway. They were against the esta- 
blishment of any factories in their town and when some 
one wanted to put up a ginning factory the masons, car- 
penters and labourers would not erect the factory. The 
Umrethians of those days had . anticipated the Gandhian 
philosophy of no machinery, no railways, boycott and non- 
co-operation. Mr. Gandhi was then in his cradle. 
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EARLY LIFE 


After my father was transferred to Ahmedabad, I 
studied at the' High School there and having passed my 
Matriculation Examination, joined the Elphinstone College 
in Bombay at the beginning of 1880. The Elphinstone Col- 
lege was then situated opposite the Victoria Gardens at 
Parel, There was provision for resident students on the 
second floor of the College and I became a resident student 
Wordsworth, a grandson of the Poet Wordsworth, was the 
Principal. 

While at College, I came into close contact with three 
persons and this association, largely moulded my character 
and influenced my outlook on life. Foremost among them 
was Principal Wordsworth. He had a great personality and 
his active sympathy for Indians and their aspirations evok- 
ed general admiration. He was a profound scholar of 
literature and history, and it was real liberal education 
to attend his lectures. His open advocacy of the Ilbert Bill 
and his support to the Indian National Congress movement 
will be referred to in a later chapter. 

After I finished my University education and began 
practising as a lawyer, I continued contact with. this great 
Professor and friend of India. On the eve of his retirement 
in 1890 the Honorary Doctorate of Law was conferred 
upon him by the University of Bombay. On that occasion 
his past and present pupils escorted him in a torch-light 
procession from the University Hall to his residence as a 
mark of their respect and admiration. I was one of those 
who joined that procession. At the time of his retirement, 
I presented him with a silver writing set. The letter which, 
he wrote to me in acknowledgement I have treasured ever 
since. 

Wordsworth died in the year 1918 -and I referred to 
him in my address as Vice-Chancellor at the Convocation 
of the University of Bombay in the following terms: — 

“Dr. Wordsworth has gone to his last resting 

place in the historic city of Borne near the spot where 
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Keats and Shelley rest, but his teaching and example 
wiU always inspire the minds of the youth of this' land 
.with .that robust patriotism which he did so much to 
create and stimulate, and his attributes and conduct 
will always evoke genuine admiration for the nobility 
of the British character which he so eminently typified 
in himself.” 

Further, I quoted the following remarkable observa- 
tion which the late Dr. Wordsworth had made at a meeting 
of the Senate; 

“The Indian people, by the counsels of Providence 
have been brought into contact, I would rather say, 
into partnership with the most restless, progressive and 
enterprising nation of Europe — a people who have their 
very being in liberty and free discussion, and whose 
example is so contagious that it affects all who come 
within its sphere. Deliberately and without craven 
fear, we have invited the youths of India to study our 
history and our literature. We have permeated them 
with our ideas, and held up ourselves as a worthy exam- 
ple for their imitation. We have done all this, and, can 
we now imagine that it is possible to retain a people 
whona we have thus aroused, stimulated and enlight- 
ened, in the leading strings appropriate to a time which 
has for ever passed away?” 

The second person who influenced me was the late Dr. 
Moreshwar Gopal Deshmukh who was then Assistant Che- 
mical Analyser to the Government. His father Gopal Hari 
Deshmukh who was at one time Small Causes Court Judge 
at Ahmedabad was a friend of my father. Dr. Deshmukh 
in order to qualify himself for the M. D. examination, was 
keeping terms at the Eiphinstone College for the B.Sc. 
degree. I came in contact with him at the College and our 
acquaintance grew into close friendship which lasted till 
his death in 1928. Dr. Deshmukh %vas a man of very simple 
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habits, of large sympathies, specially , for the poor and of 
deep patriotism. 

The third person v/as the late Prof. T. K, Gajjar. We 
came together in the residency of the Elphinstone College, 
soon became close friends and remained so till his death. 
For many years we shared the same residence in Bombay. 
Prof. Gajjar was a great scientist specially in the field of 
Chemistry, In October 1896 the beautiful marble statue 
of Queen Victoria on the Esplanade was disfigured by 
some one who threw tar on the face. AE attempts to 
remove the stains failed and it was contemplated to remove 
the head and substitute a new one. Prof, Gajjar then came 
forward to clear the stains and he succeeded marvellously 
in doing so. Prof. Gajjar set a great example of hard work 
and devotion to science. He discovered a process of bleach- 
ing yeUow-stained pearls and this process is still used. 
Above all, he was a man of generous instincts and deep 
human sympathies. His son Dr. K. T. Gajjar is now a re- 
nowned Pathologist in Bombay. 

After I took my B. A. degree, my father was desirous 
that I should enter Government service. What was called 
the Statutory Indian Civil Service had been at that time 
created. A certain proportion of the total number selected 
by examination in London for the Indian Civil Service was 
recruited in India by nomination. Dr. Wordsworth re- 
commended me for such nomination and we imderstood 
that the Government of Bombay sent up the recommenda- 
tion to the Government of India, The Government of India, 
however, inaugurated a new policy about these nominations. 
They decided that instead of direct nomination suitable 
persons from the provincial civil service should be nomi- 
nated to the I.C.S. It was then suggested that if I entered 
the Revenue Department as a graduate recruit under the 
rules in that behalf, after a short interval Government 
might appoint me Deputy Collector and then I could be 
taken into the Statutory Civil Service. 
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•My own inclination was throughout , against entering 
Government service and my strong desire was to. take to 
law^ and practise in the High Court. 'l had, however, much 
against my will, to defer to the wishes of my father. I 
was appointed Treasury Karkun on a salary of Rs. 30 /- a 
month at Sanand in the Ahmedabad District. I worked as 
such for four days. Every niorning, I went by train to 
Sanand and returned in the evening. I spent in railway 
fare alone every day twice the salary I earned. At the end 
of four days, I decided to resign and go to Bombay for 
the study of law. Without informing my father about this 
decision I went straight to the Collector who was a friend 
of my father and handed him my resignation. He tried 
to persuade me not to resign but finding me firm about it, 
he asked me to put in an application for a year’s leave 
without pay and go in for law so that at the end of the 
year, I could finally decide. I put in the application then 
and there and the leave was granted. I then told my father 
what I had done and contrary to my apprehension he was 
not angry about it. I then came to Bombay and began 
reading for the LL.B. examination. 

My desire to take to the legal profession had been much 
stimulated by the stories that I had heard from my father 
as well as from Nanabhai Haridas (afterwards a Judge of 
the Bombay High Court) and Dhirajlal Mathuradas, Govern- 
ment Pleader in the High Court who used to visit my 
father. They spoke about the achievements of outstanding 
lawyers in Bombay and about th^ great independence and 
solicitude for the liberty of the subject which the High 
Court and its predecessor, the Supreme Court, displayed 
.and in this connection particular reference in detail was 
made to three noteworthy cases. 

- I had heard of the advocacy of Mr. Anstey in the sen- 
sational libel case in which Karsondas Moolji, a - great 
social reformer of those days who exposed the misdeeds of 
a Gosaiji Maharaj (a high priest of Vaishnavas), was sued 
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.-for defamation. Sir Joseph Arnold who heard the case 
held the allegations to be proved and dismissed the suit. 

• Anstey was at one time a Member of Parliament and had 
proved a thorn in the side of the Government of Lord 
Palmerston, They sent him out as Attorney-General in 
Hongkong where he quarrelled with the Judges and he 
then came to Bombay to practise. He was considered a 
great jurist and an effective Advocate and attracted to 
himself very large practice. Anstey was very hot tem- 
pered and had on occasions passages at arms with the 
judges. It was said that he once, insulted a solicitor and 
thereupon the solicitors as a body decided not to brief him. 
He then appeared instructed directly by a client and argued 
for two days that he was entitled to do so. The Court 
decided against him. Thereupon, he got a friend who was 
practising as a solicitor in Madras to come and get enrolled 
in Bombay. The result was that this solicitor attracted 
the bulk of the work as parties desired Anstey to be 
briefed and the other solicitors would not brief him. Within 
a short time the solicitors realised to their cost that it did 
not pay to quarrel with Anstey and they compromised 
with him. 

As it may interest readers to know what happened in 
=the three cases that had made so deep an impression on me, 
.1 am shortly summarising the facts as gathered from 
-authorised reports. 

In the first case, Sir Edward West, the Chief 
Justice of the Supreme Court, and Sir Peter Grant and 
Chambers, Judges, had issued writs of habeas corpus for the 
production of one Mono Eaghunath who was alleged to 
have been kept in custody in Poona and of Bapu Ganesh 
who was detained in the Thana Jail. The Governor and 
Members of Council thereupon sent a letter signed by 
themselves to the Court requesting that the Court should 
not take any further action in the matter. On the assembling 
of the Court, the Judges ordered the Clerk of the Crown to 
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record Government’s letter, and ordered that a reply be sent 
to Government that no notice could be takeh of their 
letter “as it was most imconstitutional for Government to 
approach the Court not by petition or by motion by them- 
selves or by' Counsel in open Court, that being the only 
way in which for the wisest purposes the law permits 
Judges to be addressed.” They animadverted upon the 
attempt of Government to induce the Judges for reasons of 
State policy to refrain from administering justice accord- 
ing to what they deemed to be law, and the Court re-issued 
the writs. , 

The Judges then petitioned the King in Privy Council 
about the matter. Soon afterwards Sir Edward West andl 
Chambers died and Sir Peter Grant was the only surviving 
Judge of the Supreme Court. As the Executive refused to 
obey the writs, Grant on April 1, 1829, declared that- 
the Court had ceased to function on all its sides and would 
remain closed until it received an assurance that its autho- 
rity would be accepted. The Privy Council ultimately 
decided that as Moro Raghunath was at Poona and Bapu, 
Ganesh was at Thana, the Supreme Court had no jurisdic- 
tion to issue writs. Although the Court was ultimately 
found to be wrong on the merits of the Order, it maintain- 
ed and established the principle that the Executive were 
not entitled to sit in judgment on the validity of the Orders 
of the Court and disobey them but should resort to the 
remedy of appeal to the Privy Council (1 Knapp’s Report,. 
Privy Council, page 1). 

The second case was that of the Queen vs. Kashinath 
Dinkar and others in 1871 which was decided by a falL 
bench consisting of Chief Justice Westropp and Melville, 
Green, Lloyd and Campbell, Justices. 

The accused were convicted by Mr. Pritchard, Magis- 
trate in Khandesh and Nasik, for having abetted the caus- 
ing of evidence of the commission of offences to disappear 
vnth the intention of screening the offenders. The offend- 
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ers to be screened were the accused themselves, i.e., they 
had caused to disappear evidence of the offences they them- 
selves were alleged to have committed. At the trial the 
accused confessed their guilt. On appeal to the Sessions 
Judge, the conviction and sentence were confirmed. On an 
application for revision made to the High Court, a Diwsion 
Bench expressed the view that the section of the Penal 
Code under which they were charged applied only to 
causing disappearance of evidence relating to an offence 
committed by somebody else. In the course of the hearing, 
it was urged that the confession of the accused had been 
extorted by cruel and revolting practices with the approval 
of the trying Magistrate, Mr. Pritchard, and that the pri- 
soners at the bar were prevented from consulting their 
pleaders. It was further urged that these allegations were 
before the Judge in a petition in -writing presented by the 
pleader of the accused but that the Judge had taken no 
notice of them. 

The Division Bench decided that in order to enable 
them to dispose of the appeal finally, the circumstances, 
imder which the confessions were made should be investi- 
gated and reported to them 'by the Sessions Judge. At the 
consequent enquiry held by the Sessions Judge, Mr. Prit- 
chard, the trying Magistrate was, at the suggestion of the 
Judge, appointed by the District Magistrate to appear as 
Public Prosecutor. The accused were examined on solemn 
affirmation and several witnesses were also called to cor- 
roborate their statements. While the enquiry was still 
pending and witnesses on behalf of the Crown had still 
to be examined, the Sessions Judge on the application of 
Mr. Pritchard gave sanction for the prosecution for perjury 
of two of the accused and one of the witnesses who had 
been examined for the accused, and one of them was 
actually tried during the pendency of the enquiry. The 
Sessions Judge adjourned for one or two days the enquiry 
directed by the High Court in order to facilitate the prosc- 
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■cution of that witness and to allow Mr. Pritchard to. 
attend to it. For the purposes of the enquiry) before the 
Judge, Mr, Pritchard applied for summonses to call as wit- 
nesses Mr. Anstey and Mr. Shantaram Narayan who had 
appeared as Counsel and. Pleader for the accused before the 
Division Bench of the High Court and the summonses re- 
quired them to produce their briefs and the instructions 
given to them by their clients, ' t 

. Mr. Shantaram Narayan on whom the summons was 
.served in time appeared and objected to disclosing any 
instructions that he had received from his clients. The 
summons on Mr. Anstey was served so late that it was 
impossible for him to appear at Dhulia. As Mr. Anstey 
did not appear, Mr. Pritchard applied to the Sessions Judge 
to issue attachment against him but the Sessions Judge had 
the good sense to refuse. The Sessions Judge in making 
his report referred to and relied upon certain personal 
communications, partly verbal and partly in the shape of 
.a private note sent to him by Mr. Pritchard. The Full 
Bench in their judgment observed: 

“The appointment of Mr. Pritchard as Crown Pro- 
secutor, he having been the Magistrate who tried the 
case, was the most improper and singular proceeding. 
To convert the Judge as an Advocate ^seeking to up- 
hold his own decision before another tribunal is, so far 
as we know at least in the annals of British Jurisprud- 
ence, quite unprecedented, and most objectionable as 
he has a personal interest in the case, which a Public 
Prosecutor should not have.” 

'They further said that they were astonished that the Judge 
should have suggested the -appointment of Pritchard as 
Public Prosecutor and that the District Magistrate should 
■have acted on the Judge’s proposal. They went, on to 
'Observe; — 

“We deeply regret that Mr. Pritchard should have 
so far forgotten his duty towards the prisoners, the 
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public and the Court as to apply to the Sessions Judge 
(not only before the result of the enquiry was made 
known to this Court and the case finally disposed of 
by it on the evidence then and previously taken, but 
before the enquiry itself had terminated) for permis- 
sion to prosecute before an inferior tribunal, Govind 
Narayen, Sri Narayan and one of their witnesses in 
respect of the evidence given by them, and the truth 
of which was to be considered by this Court and again 
we are more surprised and more grieved to find that 
the Sessions Judge so little knew his duty as to grant 
that permission.” 

The Full Bench criticised the conduct of Mr. Pritchard in 
accusing the pleaders of having come to his camp to tout for 
clients, a taunt which should not under the circumstances 
have been uttered by a Magistrate. The High Court also 
strongly disapproved of the manner in which Pritchard 
conducted the original trial for a period of six weeks at 
different places, at long distances, at the hottest season of 
the year. Then the Full Bench referred to the summonses 
issued to Anstey and Shantaram Narayan. They said that 
it was evident that the object of Pritchard in serving the 
summonses was to get discovery of the instructions given 
by their clients. Such instructions, they declared, the 
Counsel, Attorney or Pleader was not at liberty to disclose 
without the consent of the clients. The Court further 
observed : 

“It is not desirable that Magistrates whose deci- 
sions are under appeal or who have been engaged in 
prompting the prosecution, and officers of Police con- 
cerned in the case at the hearing, should sit beside or 
near the Judge or should converse with him and we 
consider the verbal communications and notes which 
‘ passed between the Magistrate and the Judge in this 
case highly irregular, and if such a practice be persisted 
in, as calling for serious notice.” (8 B.H.C.R. Cr.C. 126.) 

la 
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EARLY DAYS AT THE BAR 

W HEN I was enrolled as a pleader on the Appellate Sid 
of the High Court in February 1887, 1 did not know an 
of the pleaders then practising except Vasudeo Jagar 
nath Kirtikar whom my father knew and to whom h 
had given me a letter of introduction. When I saw Vasude 
Kirtikar he received me very kindly and whenever 
sought his advice and guidance, he readily gave then 
Vasudeo Kirtikar was the maternal grand-father of M. I 
Jayakar, 

Soon after I began practice as a pleader I came int 
contact with Pherozeshah Mehta whose great example c 
public service, generated in me the desire to serve my cour 
try and this affected the whole of my future career, 
worked under his leadership in the Congress, the legisk 
ture. Municipal Corporation and the University, till hi 
death in 1915. I used almost every evening to meet hin 
He dominated the public life of the country for over fort 
years and by his great intellect and selfless work gathers 
round him a large number of co-workers. Our relatior 
ripened into personal friendship and mutual respect. I 
the year 1899 on his return, from a visit to England, h 
wrote to me a letter which I felt proud- to receive. 

When I plunged into the various public activitif 
abovementioned in addition to legal practice, I Wc 
warned by several friends that law was a jealous mistre; 
and that if I diverted part of my time and energies 1 
public work, I would suffer in my profession. I howeve 
took the risk. Later on when I exposed in the Legislati\ 
Council certain grave abuses in the High Court administr; 
tion, warnings were given to me that I would thereby inci 
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the displeasure of the J.udges, I again took the risk and 
followed the path of duty. What those abuses were and 
how it took many years of hammering in the' Bombay Le- 
gislative Council to eradicate them, the reader will find in 
the part ‘Legislatures.’ 

When I joined the Appellate Side Bar, my idea 
was to qualify as an Advocate with a view to practice on 
the Original Side. In those days one had to attend the 
Appellate Side Courts for one year and the Original Side 
Courts for another year before being allowed to sit for the 
Advocate’s Examination. The examination was considered 
a stiff one. As in the beginning I had more, leisure I was 
able to keep the terms. After I had completed the keeping 
of terms, however, I gave up the idea of appearing for the 
Advocate’s examination. 

I was led to this decision by two considerations. Firstly, 
I felt that in order to get on on' the Original Side, it'was 
necessaiy that one should be known to the solicitors in 
Bombay .and I being a mofussil man had not that advantage. 
On the other hand, having connections, in mofussil towns 
like Ahmedabad, Surat and Broach, it was more easy for 
me to get appellate work. Secondly, I understood that Indian 
practitioners on the Original Side did not get much 
encouragement. In those days most of the leading solicitors’ 
firms were wholly European in their composition and they 
naturally preferred to brief European barristers. The 
clients too preferred European barristers to conduct their 
cases because they somehow believed that a European 
Barrister would carry more weight than an Indian before 
European Judges. 

There were seven Judges in all and there was among 
them only one Indian who, invariably sat on the Appellate 
Side. Moreover, many of the chents of those days not 
knowing the English language were entirely dependent on 
managing clerks through whom they contacted the sohcitors, 
and the managing clerks - of that generation had marked 
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preference for European Barristers. There were no doubt 
some Indian practitioners like Badruddin Tyabji, Pheroze- 
shah Mehta and K. T. Telang who had made good progress 
but even they were not so much in demand as the European 
Barristers, In the above circumstances, I was persuaded 
to give up for the time being the idea of becoming an 
advocate, 

I had however always in my mind the desire to practise 
on the Original Side and availed myself of the opportunity 
to fulfil that desire as soon as it presented itself. In the 
year 1896 the office of the Chief Judge of the Small Causes 
Court fell vacant and there was a technical difficulty in 
the way' of appointing as Chief Judge, Eustomji Patel who 
was the second Judge. He was a Pleader and the Act re- 
quired that the Chief Judge should be a Barrister or Advo- 
cate, In order to get over this difficulty the High Court 
Judges were induced to enact a rule that a pleader of ten 
years’ standing who had ceased practice for one year could, 
at the discretion of the Judges of the High Court, be ad- 
mitted as an advocate. Immediately after passiog this 
rule, the High Court admitted Eustomji Patel as an 
Advocate and he was appointed Chief Judge. The condition 
of ceasing practice for one year was evidently put in to 
discourage practising pleaders from applying under the 
rule while it imposed no impediment in the way of Eustomji 
Patel because while he was a Judge of the Srnall Causes 
Court, he had ceased practising for many years, 

Mr. Macpherson, a leading practitioner on the Original 
Side, whom I was instructing in various appeals on the 
Appellate Side, suggested to me the desirability of my 
taking advantage of this rule and of getting enrolled on the 
Original Side. I accordingly saw Chief Justice Farran and 
expressed to him my desire to take advantage of the new 
rule. He said it would be a good thing if I took the con- 
templated step and he assured me that the Judges would 
he glad to admit me as an advocate. I accordingly gave 
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noticB to tliG Rsgistrar of the Appellate Side of toy inten- 
tion to apply under the rule and ceased practice for one 
year. A little time before the expiry of the year Sir Charles 
Farran died and Parsons was appointed to act as Chief. 
Justice. I sent in my application and I promptly received 
a reply from the Prothonotary that the Chief Justice and 
Judges had been pleased to admit me as Advocate. After 
myself, two persons, namely H. C. Coyaji and Dinsha Mulla. 
took advantage of this rule and were admitted as Advocates., 
Subsequently, the rules wefe relaxed by omitting the con- 
dition of ceasing practice for one year and the Judges have 
admitted several pleaders of ten years’ standing as. 
Advocates. 

When I began practice on the Original Side, I found, 
that a sneaking preference for European practitioners and 
want of encouragement to Indian practitioners still linger- 
ed. I can never forget how a Judge treated me on one 
occasion. I was arguing a point before him and he was put- 
ting forward his objections to the same in a manner which 
showed he had not properly gra'sped my argument. He 
suddenly said rudely; “Mr, Setalvad, you do not seem to 
understand English.” I was naturally much aimoyed by 
this rudeness. I rejoined “I understand English as well as 
Your Lordship does but my misfortune is that I have failed 
to make you understand the point that I am mal^g.” 

An Indian solicitor who had briefed me in an import- 
ant case was holding a conference with me. After I had, 
explained to him how I was going to put our case, he said; 
“If your skin were as fair as your arguments, I would have 
been sure of success.” Racial prejudice and discrimination- 
rapidly wore out with more and more Indians coming into 
the front rank of practitioners on the Original Side and by 
the encouragement that Sir Lawrence Jenkins gave to- 
them. When one evening in 1906 Craigie, the Senior part- 
ner in Messrs. Craigie, Lynch & Owen, a leading firm of 
Solicitors walked into my Chamber and delivered to me a. 
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"heavy brief in a case that lasted two months before Justice 
Beaman and marked the fees I mentioned, I realised that 
the ghost of racial prejudice had been buried once for all 
•at least as far as the legal profession was concerned. 
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SARGENT & WEST 

W HEN 1 was enrolled as pleader, Sargent was Chief Jus- 
tice, and he and Nanabhai Haridas, a Pleader, who was 
the first permanent Indian Judge, sat in the first Appellate 
Court and Raymond West and Bixdwood, both Civifians, 
sat in the second Appellate Court, The three Original Side 
Courts were presided over by Bailey and James Scott,. 
Barristers, and John Jardine, a Civilian. Sargent had suc- 
ceeded Westropp who had made a great' name as an able 
and independent Judge. Sargent was clear headed and his 
judgments were to the point and couched in simple langu- 
age. West was a jurist and, scholar who had made a deep 
study of Roman Law and comparative Jurisprudence^ 
He was also learned in Hindu Law and the two volumes, on 
Hindu Law by West and- Buhler, Professor of Sanskrit at 
the Deccan CoUege, Poona, were in those days cited as 
authority. West was in the habit of using high flown and 
involved language quite in contrast with the simple lan- 
guage' of Sargent. 

I remember an incident which illustrates this contrast. 
A pleader was arguing before Sir Charles Sargent and 
another Judge a civil revision application and in support 
of his contention cited a judgment of West about 
the revisional powers of the High Court. In that 
judgment occurred the expression “the extrinsic conditions 
of the Court’s legal activity.” Sargent scratched his head 
and repeated this expression twice. Then he laughed as he 
sometimes used to do and said “I suppose Mr. Justice West 
means by this expression ‘jurisdiction’.” 

Sir Charles Sargent retired in the year 1895 after sit- 
ting on the Bench as a Puisne Judge for 16 years and as 
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Chief Justice for 13 years. On his retirement, a public 
meeting of the citizens of Bombay was held at v/hich 
Pherozeshah Mehta presided and in his speech said: “The 
Bombay High Court has been singularly fortunate in being 
able to show a roll of Judges and Chief Justices who have 
been distinguished for great and unusual culture, capacity 
and learning. In this illustrious roll, none has more worthily 
sustained the great traditions of the high and responsi- 
ble position of Judge and Chief Justice as Sir Charles Sar- 
gent had done for the last thirty years.” A Committee was 
appointed to raise a fund for a suitable memorial. After his 
retirement, I met him in London in 1899. He died in the 
following year. 

Some days after I joined the Appellate Side Bar, 
I was struck by the beautiful head of hair that 
West had. I noticed that he came into the court room 
invariably with a top hat on his head and walked so cover- 
ed up to the steps of the dais, and then handed over the 
hat to his chopdar before ascending the steps of the 
dais. I could not understand why he did that. Being 
curious I enquired from some of my seniors and they told 
me that West was bald, that the head of hair was merely 
a wig he yvas wearing, and that once while he was entering 
the court room, a gust of wind blew off the wig and that 
ever since he always came with his hat on and took it off 
just near- the dais. 

JUSTICE BIBDWOOD 

Birdwood was another member of the Bench who had 
distinguished himself as a very independent and able judge. 
Birdwood knew and spoke the Gujerati language very well. 
Once he was on a holiday at Matheran. He used to 
walk with a little swing. One day while he was walking 
•on the hill some Parsi youths whom he passed on the way 
said amongst thtoselves in Gujerati. “Here is a drunken 
.man walking along.” Birdwood turned back and spoke to 
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them in Gujerati (which is the Parsi 

formula for oath) ^13 (“I teU you truly. I am 

not drunk.”) The Parsi lads were taken aback and heat a 
hast}' retreat. Lord Birdwood the former Commander-in- 
Chief of India is Justice Birdwood’s son. IVhenever he 
met me he wanted me to talk to him about his father and 
his work as High Court Judge and Member of Council. 
I^Tien Birdwood was member of Council, I was in the Bom- 
bay Legislative Council and we worked together on various 
Select Committees. .After his retirement, we used to cor- 
respond. 


JUSTICE PAESONS 

When Birdwood was appointed a member of the Exe- 
cutive Council of the Governor of Bombay, Parsons suc- 
ceeded him in the High Court. Although in the beginning, 
he was impatient and hasty, he improved almost every day 
and proved to be a very eliicient judge. I remember two 
incidents which must have had a sobering influence on him. 
Shantaram was arguing' an appeal and Parsons said “Your 
argument comes to this, that it is so because it must be so 
and it must be so because it is so.” Shantaram retorted 
“We are not accustomed to be spoken to in this manner. 
You will have to drop this manner of talking to pleaders.” 

On another occasion, while a pleader was arguing a 
particular point before Jardine and Parsons the latter im- 
patiently said that there was nothing in the point and 
asked him to . go to the next point. Jardine intervened 
and said “Please complete your argument. I do not make 
up my mind without fully hearing pleaders.” 

Parsons was averse to many authorities being cited 
and %vouId apply bis mind to the words of an enactment 
/and come to a conclusion. Once on the Original Side, 
Latham, the Advocate-General, had before him on the table 
a long array of authorities. Parsons said “Why do you 
want all these authorities for 3 point which is simple 
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^enough to my mind?" Latham rejoined “I know your 
Lordship has contempt for authorities but it is necessary 
for my purpose to cite them.” 

* 

Once he heard a long case about a^Mill Company which 
took 40 hearings. Macpherson who was for the plaintiff 
took over two days to give his final reply. At the end of 
his reply, Parsons at once began to read his judgment 
which he had brought ready with him. Macpherson said 
“If your Lordship had already come to a decision and 
written out your judgment, you could well have spared 
me the trouble of talking for over two days.” 

Parsons made one of the best Judges in his time. When 
Farren died suddenly, Parsons acted as Chief Justice. He 
was so much appreciated by the practitioners and the 
public that memorials were sent by some' public bodies 
praying that Parsons should be made permanent Chief 
Justice although he was a Civilian. 

JUSTICE NANABHAI HABIDAS 

Nanabhai Haridas before he was appointed Judge had 
occupied the position of Government Pleader and had 
large practice. Some years before I joined the Appellate 
Side Bar, Nanabhai and William Wedderburn who was act- 
ing as a Judge perturbed the Anglo-Indian community by 
their action regarding certain criminal cases that arose out 
of the 'negligence of the drivers and guards of the Southern 
Maratha Railway who were mostly Anglo-Indians. Some 
serious accidents had occurred involving severe injuries to 
human beings and cattle. The trying Magistrate convicted 
the accused but imposed only sentences of small fines. 
Nanabhai Haridas and Wedderburn sent for the records and 
proceedings of these cases and after giving notice to the 
accused and hearing them, enhanced the sentences to 
various terms of imprisonments. 

On another occasion, Nanabhai and Birdwood passed 
■strong strictures on the conduct of an European Assistant 
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Collector. An Indian Forest Officer happened to meet the' 
Assistant Collector in the bazaar. The Assistant Collector- 
.finding that the Indian did not salaam him, stopped him and 
kicked him. The Forest Officer prosecuted the 'Assistant 
Collector and the Collector who tried him discharged, 
him with a warning., Nanabhai on a review of the criminal 
returns from that District called for the records and pro- 
ceedings and issued a notice to the accused to show cause 
why he should not be sentenced- I was present in Court, 
when judgment was given. The Judges criticised severely 
the behaviour of the European Officer and said that such, 
conduct was bringing disgrace on British administration 
and jSned the accused Es. 100. 

JUSTICE JARDINE 

Jar dine was a deep student of English history, consti- 
tution and literature, both European and Orient. He had 
great concern for liberty of speech, and of the press. Two 
eases in which these qualities were abundantly displayed 
may be referred to here. 

On August 11, 1893, grave Hindu-Muslim riots broke 
out in Bombay, and for several days there was great blood- 
shed and destruction of property in the city. Communica- 
tion between Bombay and Poona was dislocated for several 
days. The police and military were for a time unable to- 
cope -with the fury of the Muslim crowds. The Hindu popu- 
lation, and more especially the Gujaratis, were terrified and 
large numbers of people left the city. The Kamatis and 
Ghatis, more especially the mill-hands among them, came- 
out and with great valour assisted the police and military 
in quelling the riots. 

After the riots had subsided, one Kanji wrote and 
published a poem in Gujarati giving a narrative of the 
causes and progress of the riots. In the course of this 
narrative, the author incidentally extolled the Ghatis and 
Kamatis for their brave resistence and for the aid they 
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rendered to the authorities in putting down the disturb- 
ances. In one of the stanzas, after praising the Kamatis 
and Ghatis, he said “Fight again for. the country’s good. 
Brave, Brave are the Kamati people.” Kanji was prose- 
cuted in the Court of the CSiief Presidency Magistrate 
under Sections 153 and 117 of the Indian Penal Code on the 
ground that some portions of his production were direct 
instigation to the Kamatis and Ghatis to riot. The Magis- 
trate convicted the accused and sentenced him to three 
months’ imprisonment and a fine of Es. 201. 

On appeal, the High Court set aside the conviction and 
sentence, holding that the poem when read as a whole was 
not an incitement to riot but was really in praise of all those 
who had exerted themselves in putting down the riots. In his 
judgment, Justice Jardine observed; “We have to consider 
the whole poem giving its weight to every part.” He further 
said: “The Court cannot safely deal with a product like 
this without remembering the rhetorical forms used by 
the writer. Poetry often has more meaning than prose. 
Read how Addision’s Plato was applauded by both Whig 
and Tory. The translations remind one of those of Dryden in 
Alexander’s Feast and of Schiller in the Song of the Bell, of 
some of the psalms. The attempt is to move by pity and 
terror; and the prosecution urge that the line beginning 
‘Fight again’ and what follows are calculated to move to 
rage and violence, to incite the Ghatis and Kamatis to fire 
another Troy. Not every poet is as cautious as Addision, 
of whom Johnson says “When Pope -brought in the Pro- 
logue (to the tragedy of Cato) which is properly accom- 
modated to the play there were these words ‘Britons, arise! 
By worth like this approve’ meanig nothing more than 
Britons, exert and exalt yourself to '•the appreciation of 
public virtue. Addision was frightened lest he should be 
thought a promoter of insurrection and the line was alter- 
ed to “Britons attend!” It may be conceded that the words 
‘fight again’ are incautious. But then we find the poem 
from beginning to end consists of lamentations over the 
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-Tiots. The actual words ‘fight again’ are qualified by the 
words ‘for your country’s good.’ Judged by the context 
and the whole spirit of the poem as well as ordinary mean- 
ing, the qualifying words do not necessarily imply , wanton 
•outbreak and fighting. The latter song about contempt 
of death expresses sentiments adopted by many poets and 
religious moralisers in all ages and countries. They are 
found in the Bhagvat -Gita and the Shakespearian remark 
that ‘brave men die but once and cowards often’.” 

With regard to the^ evidence of some witnesses that 
some Mahomedans to whom' the lines were read by the 
witnesses complained of them, Mr, Justice Jardine said:— 

“But this fact is hardly relevant to the .question 
whether the accused in publishing the poem did what 
was illegal. Many sermons and comments on the acts or 
opinions of others, eulogies or elegies to prominent lea- 
ders or the mighty dead may be delivered in a legal and 
peaceable way, and yet, especially in factious times 
raise much ill feeling in the ranks of the opposite party. 
Yet, this is not generally a reason for interference with 
the liberty of speech or of the press; such interference 
with legal rights would only ‘ cause oppression and 
give increased power to faction. People may be angry; 
but if they allow themselves by anger to commit 
assault, they esxpose themselves to criminal punish- 
.ment. This is the answer of the law to people like 
the Mussalman witnesses who sat down to hear the 
poem read and then thought they did well to be angry. 
. ' Milton shall not.be silenced because Salmasius seeks 
to break his head. The peaceful lists of literature had 
long been opened to Whig and Tory, Catholic and Pro- 
testant, Platonist and Materialist, Round Head and 
Cavalier, Hindu and Mussalman.” (I.L.R. (18), Bombay, 
Page 758) . 

To compare an ordinary versifier Kanji to Milton may 
betray lack of proportion but the whole judgment reveals 
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the high standard of justice that fired Mr. Justice Jardine- 
and displays his great learning and industry. 

CRAWFORD PROSECUTION 

For a considerable time, there were reports cmrent 
that Mr. A. T. Crawford, Revenue Commissioner of the 
Central Division, was taking illegal gratification for ap- 
pointing persons as Mamlatdars and Deputy Collectors and 
it was said that one Hanmantrao Jagirdar was the inter- 
mediary in these doings. Sometime in the year 1888, the 
said Hanmantrao was prosecuted before Mr. Vidal, 
District Magistrate of Poona.. During the course of that 
trial certain Mamlatdars and Deputy Collectors gave evi- 
dence in which they deposed that they had given moneys 
to Hanmantrao as gratification for procuring their 
advancement at the hands of Crawford. Hanmantrao was 
convicted and his appeal was dismissed by the then Ses- 
sions Judge Candy. In his judgment, Candy held that these 
officers had confessed to having given bribes and were 
guilty of abetment. Candy sent a copy of his judgment to 
the District Magistrate and it was on the latter’s file. Soon 
after this, a commission was appointed by Government to 
inquire mto the charges of bribery against Mr. Crawford,. 

Pending the enquiry before the Special Commission, 
one Ganesh Narayen Sathe lodged a complaint in the Court 
of the same District Magistrate of Poona charging Bal- 
krishna Govind Shindekar and five other Mamlatdars, who 
had given evidence at the trial of Hanmantrao, for having 
given bribes and thereby abetted the offence committed by 
Hanmantrao. The District Magistrate dismissed the com- 
plaint on the grounds, firstly that the complaint was ex- 
pected to be heard in the cases under enquiry by the Craw- 
ford Commission in which cases the persons complairied 
against were presumably to be examined as witnesses; and 
secondly that it was presented by a person who had no osten- 
sible motive for arrogating to himself the functions of a 
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public prosecutor beyond a declaration, contained in the 
complaint, that he was a “friend of equity and even-handed 
justice/’ The District Magistrate further stated that it 
was not a hona jlde complaint and that the object of the 
complaint was to intimidate witnesses on whom the prose- 
cution presumably relied in the proceedings before the 
Crawford Commission. 

The complainant applied in revision to the High Court 
and, in October 1888, the Vacation Bench coi^sisting of Mr. 
Justice Birdwood and Mr. Justice Jardine called for the 
record and proceedings. While doing so, the Judges brought 
to^ the notice of Government the statements made by the 
Mamlatdars during the trial of Hanmantrao and said that 
Government should inquire into the conduct of the Ma- 
gistrates who had admitted that they had paid money for 
getting their offices. When the record and proceedings came, 
a full bench consisting of Chief Justice Sargent, Justices 
Bailey, Scott and Nanabhai heard the matter on January 18, 
1889. 'They, held that the Magistrate had wrongly dismissed 
the complaint on extra-judicial considerations and that he 
must proceed to deal with the complaint according to law. 

When the case was taken up by Mr. East, who had siic- 
ce^fied Mr.- Vidal as District Magistrate, the complainant 
asked leave to withdraw the complaint as he.had no personal 
knowledge of the facts alleged in his complaint. The Ma- 
gistrate examined him at great length as to the niotives 
which had induced him to file the complaint and asked him 
to disclose the names of the persons at whose instigation he 
was acting. The complainant refused to answer these ques- 
tions. The Magistrate ordered him to be imprisoned for 
seven days and dismissed the complaint, , 

A Division Bench of the High Court consisting of 
Justices Scott and Jardine sent for the record of the case 
and called for a report from the Magistrate. The- Magis- 
trate who had thus disregarded the previous orders of the • 
High Court had the audacity to say. in his report that the 
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‘Complainant “had the impudence to trouble their Lord- 
•ships.” The Court passed severe strictures on the manner 
in which the Magistrate had dealt with the case and held 
that his action in dismissing the complaint and awarding 
imprisonment to the complainant for not having answered 
questions which the Magistrate had no right to put to him 
was not justified. The judgment delivered by Jxistice Jar- 
dine in this case is a standing monument to his industry, 
deep study of Constitutional law and English and Indian 
case law. He laid great stress on the purity of judicial ad- 
ministration and traced how that was secured and safe- 
guarded from the date of the Magna Charta to the present 
time by various judicial pronouncements of the British 
Courts. He referred to the impeachment of the Earl of Mac- 
clesfield, Lord Chancellor in 1725, for the sale of Judicial 
offices for which he was convicted by the House of Lords. 
While granting that the complainant’s motive might be 
very questionable and that he might be acting as a tool of 
other people. Justice Jardine held that where pubhc policy 
was in question, the Courts had to hearken as stated by 
Lord Mansfield in one of his decisions, even to an accom- 
plice in crime tainted with criminal contamination in order 
to ensure the proper investigation of crime alleged to have 
been committed as is often done in cases of false coinage, 
bribery and secret conspiracies. 

In another passage Justice Jardine said: — 

“If the persons complained of were not Magistrates 
and Civil Judges exercising enormous powers, I would 
have less difficulty in coming to a judgment. But, as 
the Lords of the Privy Council say, it is specially in 
India that purity in the administration of justice must 
be secured.” 

He further quoted the Privy Council who had said; — 

“It is palpably prejudicial to the good of the public 
to have places of the highest concernment, on the due 
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execution whereof the happiness of both King and 
people depend, disposed of, not to those who are most 
able to execute them, but to those who are most able- 
to pay for them; neither can there be any greater temp- 
tation to officers to abuse their power by bribery and. 
extortion and other acts of injustice, than the consi- 
deration of having been at great expense in gaining 
their places, and the necessity of sometimes straining 
a point to make their bargain answer their expecta- 
tions.” ' 

Justice Jlardine had great hesitation in determining 
what orders the Court should pass in the matter. In a pas- 
age of his judgment he said: — 

“Lastly, we have now to determine what order we 
should pass in the case before us. What Mr, East in- 
quired into is not the nature of the complaint; what he 
has elicited by stress of imprisonment, is irrelevant 
information as to. the advice on which the complainant 
acted, the names of his advisers and the motives for 
complaining. Thus .the persons accused have, by the 
mistakes of two Magistrates, escaped the preliminary 
investigation which might or might not have led to 
their arraignment, and public -justice has not been vin- 
dicated, the accused were not summoned and the com- 
plainant was. sent to prison. Now as a matter of strict, 
law, jcve ought perhaps to enforce obedience to the 
judgment of the Full Bench and after hearihg the 
accused, determine whether we should order the Ma- 
gistrate to enquire into the truth of the complaint and 
let the motives of the complainant and his advisers 
alone.” 

' . Having regard however to. the fact that the conduct of 
these Magistrates and Mamlatdars was a subject of dis- 
cussion in the. House of Commons and that directions about 
them had been issued by His Majesty’s Secretary of State 
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and enquiries were being held by the Government of Bom- 
bay, the Court ultimately came to the conclusion that no 
further action need be taken and the papers were re- 
turned to the Lower Court. Ultimately an Act of Indemnity 
.was passed by the Central Legislature whereby these officers 
were saved from prosecution but, as insisted upon by the 
High Court, all these corrupt officers were removed from 
their offices. (I.L.R. 13 Bom, p. 590.) 

This case affords an illustration of the evil of 
the combination of executive and judicial functions. 
If the two District Magistrates who dealt with the case 
had not been Collectors and Revenue • Officers under the 
Executive Government but purely judicial officers under the 
High Court, they would not have ventured to adopt the 
highly unjudicial attitude they did. 

Crawford in his Reminiscences which -he published in 
1908 said; 

“Men in high position in the Civil Service, most 
of whom were my assistants, and owed their promo- 
tions directly to me, men who with their wives and 
daughters, almost daily partook of my lavish hospitality 
and were proud to be invited to Moola Lodge on Sunday 
evening parties, actually obtained access to my private 
apartments, read my letters, drew sketches of the in- 
terior of my bungalow and removed papers that would 
have been of enormous service to me in my defence. 
May God Almighty curse them one and all.” 

Government never forgave Jardine for what thejt 
conceived to be the obstruction that the High Court caused 
them in the matter. When Birdwood retired from the 
membership of the Executive Council in the year 1897 Gov- 
ernment, departing from the usual practice of taking one 
member from the judicial branch and one from the exe- 
cutive branch of the service, did not appoint Jardine to 
succeed Birdwood but instead appointed Ollivant from the 
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executive branch. .The appointment of Ollivant appeared 
in the papers on a. Wednesday and Jardine sent in. his 
papers for retirement and sailed on Saturday. I well re- 
member this because during those few days I was out of 
Bombay on professional work, and on my return I found 
a letter from Jardine awaiting me telling me what had 
happened and regretting that he was unable to meet me 
before he sailed as I was out of Bombay. After retirement 
Jardine entered Parliament. 

We used to correspond with each other. When I was 
elected to the Imperial Legislative Council, I received the 
following letter from him. 

London, 18th April 1915 

Dear Chimanlal, 

“I read in the papers that you have been elected to 
succeed Mr. Gokhale as member of the Governor-Ge- 
neral’s Council. This is significant, especially at such 
a time, of the respect in which both your character 
and abilities are held and I write 'to congratulate you 
and your family on this very honourable, important 
and useful position. May you enjoy it for many years.” 

After referring to his sons who were fighting on the 
front, he proceeded to say. 

“For us it is a time of anxiety. I keep before the public 
the splendid conduct of the Indian Princes, peoples and 
soldiers and I -mean to solace my own anxiety with the 
Bhagvat dita, especially the instructions to Arjuna.” 

• Yours Sincerely, 

John Jardine. 

In the year 1917, he was created a Baronet. On my 
sending him^ congratulations on the event, he wrote to me 
as follows: 
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London, 5th June 1917 


Dear Chimanlal, 

I atn obliged by yours of April 25 and glad to re- 
ceive your kind remarks on my being created a Baronet 
and on my career in India, It interests me much to 
learn that as soon as you relinquished the office of 
member of the Imperial Legislative Council, you were 
appointed Vice-Chancellor of the Bombay University, 
a high and important office. I was not long enough in 
it to do anything. I would have liked to have mooted 
the question whether we would get endowments to 
• establish two Chairs — ^First, one of comparative lan- 
guages — seeing that almost all Europe and Asia meet 
in Bombay — Sanskrit and all its descendants — ^strange 
dialects like Waders, Waghrees, and the queer people 
of the Konkan hills — Konkani also where Latin words 
mix with Marathi, Arabic also. Second, one of com- 
parative Religions. They have one at Leyden in Hol- 
land. In Bombay, there are all religions and most 
divisions of each to be studied as well as all the records 
of the past, Brahman, Buddhist, Muslim, Christian — 
all the changes they undergo among particular castes 
and conditions and centuries. Take such horrible facts 
as the burning of 18 widows at Edar in 1836 and the 
burning of heretics by the Christian Government in Goa 
not so long ago. What additions to folk-lore and his- 
tory would come from, such 2 Chairs for research? The 
one set would also help the other. I hope you will 
have a highly successful tenure. 

What you say about military matters and Indian 
policy I will think over and mean to discuss your letter 
with Mr. Chamberlain. 


Yours Sincerely, 
John Jardine, 
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JUSTICE TELANG 

Nanabhai Haridas died in the year 1889. Vishvanath 
Narayen Mandlik had died a few months before. It was 
generally expected at the time that Shantaram Narayen, 
who had succeeded Mandalik as Government Pleader, would 
be appointed to succeed Nanabhai. Telang was also, 
a hot favourite but the difficulty in the way of his appoint- 
ment. was that he was neither a Barrister nor a pleader- 
but an Advocate, and under the Act, the qualification for a 
person to be appointed as High Court Judge was that he- 
must be either a Barrister of five years’ standing or a, 
pleader of 10 years’ standing. Ultimately the difficulty 
was got over by holding that Telang could be considered 
a pleader of 10 years’ standing because the definition of a 
pleader, in the Civil Procedure Code included an Advocate. 

Telang was only 39 at the time and was the youngest 
Judge ever appointed to the High Court Bench. His 
appointment met with general approval and he fulfilled all 
expectations. Telang had a big reputation as a scholar and 
had great mastery of the English and Sanskrit languages. 
He was an eloquent public speaker and was taking an active 
part in politics. He was one of the Secretaries of the Bom- 
bay Presidency Association and at the time of his appoint- 
ment as Judge was Chairman of the Reception Committee- 
for the Congress Session which was to be held in December 
of the same year. 

Strangely enough on an important question of Hindu 
Law that came before a Pull Bench consisting of Sargent, 
Bailey, Telang and Candy and which turned on the correct 
reading and interpretation of the texts of Yagnavalkya and 
Mitakshar in Sanskrit, the three European Judges who 
could not read or -understand the original texts but had to 
depend on translations overruled the view of Telang who- 
had studied the texts in the original Sanskrit and was in a, 
better position to understand the whole scheme of the texts.. 
The question was whether a son who acquired by birth 
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interest in the property belonging to a joint family con- 
sistiriig of hirrtself, his father and uncles could enforce 
partition and get his share if the father did not agree to a 
partition. It was common ground that if the family con- 
.sisted only of the father and the son, the son could eiiforce 
partition of the family property against the will of the 
father, but it was held by the Judges other than Telang 
that if the family consisted of the son, his father and uncles, 
the son could not enforce partition unless the father con- 
sented. Telang’s judgment goes into the original texts and 
it held that the son could enforce partition. In one 
place in his - masterful survey of the Hindu Law on the 
point, he emphasised that the method indicated by him was 
the only correct method of interpretation of the texts “un- 
less indeed we are prepared to hold that the Hindu Law is 
a mere farrago of arbitrary rules and not a coherent system 
based on logical grounds.” The other High Courts have not 
recognised any such limitation on the right of a coparcener 
to ask for partition as the full bench held. Telang’s health 
broke down in 1892 and he^died in July 1893. A public meet- 
ing of the citizens of Bombay convened by the Sheriff was 
held in the Town Hall under the presidentship of Lord 
Harris, the Governor of Bombay, to mourn his loss. 

JUSTICE CANDY 

Candy made a good and industrious judge. But he was 
easily irritable and sometimes shouted at practitioners 
appearing before him. He knew the Indian languages of this 
Presidency, particularly Gujarati and Marathi, fairly well 
but not to the degree he imagined he did. When he was 
District Judge in Thana, a pleader was arguing before him 
on the construction of certain Marathi words in a docu- 
ment, The pleader maintained a particular construction, 
while Candy was of opinion that it meant something else. 
There was a heated discussion between the two and the 
Court adjourned for lunch. Candy’s father. Major Candy, 
was reputed to be a Marathi scholar and had published a 
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Marathi-English' dictionary. The' pleader during the recess 
hour went to the Library and 'consulted Major Candy’s Dic- 
tionary and found that his own interpretation was correct. 
When the Court re-assembled after recess, the pleader said 
something like this: “Your Honour, during the recess hour, 
I have consulted Major Candy’s Dictionary and he supports 
my interpretation. However, it is possible that your father 
may be wrong and you are right.” 

Another similar incident occurred when Candy was 
sitting on the Original Side- of the High Court. A witness, 
was under examination and he deposed: “ciiClSi Hd 'b 

The interpreter translated it as fol- 
lows: “The Plaintiff told me to come to his house next day.” 
Candy shouted at the interpreter and said he was inter- 
preting wrongly: He said, “the witness says that the plain- 
tiff asked him to come near his house”. The interpreter 
had the courage to thll His Lordship “I have interpreted 
the witness’ answer quite correctly but if Your Lordship 
thinks it means something else, you may take down what 
you like.” At this stage. Counsel intervened and explained 
to His Lordship that what the interpreter had said was. 
correct and he then accepted the interpretation. 

On another occasion. Candy was sitting on the Appel- 
late Side with another Judge, and Narayen Chandavarkar 
was' arguing before him and the question was about the 
interpretation of a Marathi expression in a document. 
Chandavarkar was submitting a particular construction and 
Candy violently asserted that it meant something else. 
Chandavarkar made a very fine retort. He said: “I do not 
presume to speak about the meaning of a phrase in a lan- 
guage which is not my mother tongue as confidently as 
Your Lordship appears to do.” Chandavarkar’s mother 
tongue was Konkani and not Marathi. 
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I myself had an unpleasant incident with Candy. What 
occurred at the time was recorded by me immediately after- 
wards as follows: 

At 2-30 p.m. to-day, I went to the Chamber of 
the Hon’ble Mr. Justice Candy to take a rule in an ap- 
plication for the removal of a guardian of one of the 
parties to a Review Application pending before His 
Lordship. I was accompanied by Messrs. Shah and 
Jhaveri,, the pleaders who were instructing me, and 
the Sheristedar and Mr. Gokuldas Parekh who repre- 
sented another party to the Review Application came 
in shortly after. While I was beginning to explain the 
nature of my application, Mr. Justice Candy asked me 
to sit down. I sat down and began arguing in support 
of my application. Mr. Justice Candy however re- 
mained standing but I expected he would sit down in a 
little while. After a minute or two Mr. Justice Candy 
asked me to stand up and the following conversation 
ensued. 

Mr, Justice Candy: You must stand up and address 
while I am standing. 

Mr. Setalvad: I thought Your Lordship was about 
to sit down. 

Mr. Justice Candy: You must stand up and address 
even if the Court is sitting. You must show proper 
respect to the Court. 

Mr. Setalvad: Your Lordship forgets that in Cham- 
ber, Counsel at any rate on the Original Side address 
the Court sitting. Moreover, in this instance, Your 
Lordship asked me to sit down. I have every desire 
to show proper respect to the Court but I submit the 
Court ought also to treat Counsel with due considera- 
tion. 

(By this time Mr. Justice Candy had sat down). 
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. Mr. Justice Candy; I do not think Counsel address 
sitting in Chamber. That was not so in my Court. 
I asked you to sit because I thought you had come to 
see me on some .University matter. 

Mr. Setalvad; I am afraid Your Lordship’s impres- 
sion of the practice on the Original Side is not correct. 
Your Lordship must have known when I came in my 
gown and accompanied by pleaders that I had come 
for Court business and I said as much when you asked 
me to sit down. 

Mr. Justice Candy: Go on. I do not care, to fight 
about this matter. 

8-8-1899. Chimanlal Setalvad. 

Messrs. Shah, Gokuldas and Jhaveri recorded their 
■ corroboration of this statement. 

I then saw Mr. Macpherson and showed him the state- 
ment and told him what had occurred. I further told him 
that I was going to Sir Lawrence Jenkins, the Chief Justice, 
to complain about the rude behaviour of the Judge. 
Macpherson said, “Don’t take Candy seriously. Nobody 
has ever accused him of good manners.” I told Macpherson 
I was not going to let the matter stand there. He then 
told me not to do anything for a day or two. Evidently Mac- 
pherson must have spoken to Candy because the next day, 
Candy’s chopdar came to me in the Library and said that 
the Saheb wanted to see me in his Chamber. I told the 
chopdar to inform the Saheb to write to me and tell me 
what he wanted to see me about. After a short while, the 
chopdar returned with a note from Candy to me saying 
“Please come. I want to talk to you about what happened 
yesterday.” I then went and Candy apologised for what 
had happened. The incident thus closed. It must be said 
about ‘Candy that though he was short-tempered and ex-- 
citable he never bore malice. In this particular instance, 
although we had this row at the beginning, he heard my 
application quietly and made the order I wanted. 
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JUSTICE BANADB 

Speculation was rife as to who would succeed Telang 
-as Judge. The names of Badruddin Tyabji, Pherozeshah 
-Mehta and Wasudev Kirtikar were mentioned. Ultimately 
the choice fell on Mahadev Govind Ranade. Ranade as 
expected made a good Judge but he will always be better 
remembered for the indelible impress he left on his country- 
men as a political, social and religious reformer and as one 
of the outstanding makers of modern India. 

Having passed the Advocate’s examination in the year 
1871, he was appointed First Class Sub-Judge at Poona. 
There he "found a great opportunity to awaken political 
‘Consciousness in Maharashtra, and his was the master-mind 
behind the activities of the Poona. Sarvajanik Sabha. His 
connection with political movements was not liked by the 
authorities. Chief Justice Westropp once wrote to him: 
“Your writings come in the way of your promotion. If 
you want promotion, spare these great efforts.” Ranade’s 
reply was very characteristic. “I am thankful to you, sir. 
So far as my wants are concerned, they are few and I can 
live on very little. Concerning my country’s welfare what 
seems to me true, I must speak out.” 

In 1879 what was called “Phadke’s Rebelh'on” tbok 
place and the Budhwar Palace and the Vishrambag Palace 
at Poona were set on fire. Ranade very unjustly came un- 
der a cloud of suspicion in the minds of the authorities and 
his letters and correspondence were censored. This show- 
ed the utter ineptitude of the bureaucratic mind in judging 
Indians correctly. In later days too, when Ranade was a 
Judge of the High Court, during the Tilak trial in 1897, 
detectives were hovering round Ranade’s residence. I 
know of similar treatment in the case of Pherozeshah Mehta 
and Gokhale. Ranade was one of the founders of the 
Indian National Congress. He was, in the words of Sir Homi 
Mody, one of the “seventy-two good men and true, the fore- 
most among the India’s intellectuals who on the fateful 
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morning of December 27, 1885- sat together to carve out • 
the future of their country.” After he came to Bombay, 
Rahade, took an active part in the working of the Univer- 
sity and was mainly responsible for the introduction of 
vernaculars in the University curricula. As a public speaker- 
he had not the forcefulness of Pherozeshah or Surendra- 
nath Banerji but he had a deep clear voice and could al- 
ways hold an audience. Sir Stanley Reed once said about 
him: “Without a note, mthout a pause, he poured forth his 
stream of learning and sound sense, holding his audience 
enthralled though he had none of the art of the orator.. 
He made it easy to understand the unseen influence he 
exercised on^ the best minds with which he was brought 
into contact.” Principal Selby of the Deccan College used 
to call him “Our Socrates.” 

JUSTICE TYABJI 

After the retirem'ent of Sargent, Farren who was then a 
* Puisne Judge was appointed Chief Justice superseding 
Bailey who was the most senior Puisne Judge. Bailey 
retired and two vacancies occtirred. 

A. Strachy of the Allahabad Bar and Badruddin Tyabji 
were appointed. This was the first time that a second 
Indian Judge was appointed. The two appointments were 
simultaneously gazetted but it was understood that in the 
Letters Patent that were issued Strachy was designated as 
the senior among the two. It fell to Strachy’s lot to try 
Tilak in the year 1897 to which reference will be made here- 
after. 

Badruddin Tyabji had taken an active part in Indian 
politics and was the President of the 3rd Session of the 
Indian National Congress held in Madras in 1887. He was 
a successful practitioner at the bar and his appointment 
was received with general satisfaction. He was appointed, 
a judge on his own recognised merits as a lawyer and not 
because he was a Mohamedan. The pernicious theory of 
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having communal representation in the judiciary which 
in recent years has been adopted was never thought of in 
those days. 

Tyabji had a clear, grasp of principles and was able to 
appraise evidence at its true value. He was very independ- 
ent and fearless. I well remember the judgment which he 
delivered in the suit for defamation that was filed against 
Kabraji, Editor of Hast Goftar, by Chambers who was the 
Editor of the weekly Champion. Chambers was a well 
known architect in those days. He was a radical in English 
politics and took an active part in the Indian National Con- 
gress movement. In Kabraji’s paper an attack was made inci- 
dentally on the Indian National Congress which Tyabji 
held to be imfounded. In his judgment he said that he con- 
' sidered it a high honour that he had been! once chosen as 
President of the Congress. 

It was Badruddin Tyabji who made the order for giving 
bail to Tilak when he was prosecuted in the year 1897. On 
one occasion, some question of practice arose in a case be- 
fore him and Raikes who was arguing said that Chief Jus- 
tice Jenkins had in another case said that the practice was 
as he was submitting. Tyabji playing with his beard 
as he often used to do said: “Mr. Raikes, you can tell the 
Chief Justice with, my compliments that I have been longer 
in this court than he has been and that the Chief Justice’s 
view on the particular question of practice was quite 
wrong.” 

On another occasion when an European Barrister 
conducting a case before him was mispronouncing an 
Indian name, he said “If you want to practice in the courts 
in India you must learn to pronounce Indian names pro- 
perly.” This reminds me of what occurred between Justice 
Candy and Inveracity. Inveracity during the course of his 
arguments was continuously mispronouncing a particular 
Indian name. Candy corrected him and told him how to 
pronounce it correctly. Inveracity who was always tena- 
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-cious began to address the Court like this “Gordandos” as 
I pronounce it and Gordhandas as Your .Lordship pro- 
nounces it” anjd went on like this whenever he had to refer 
to that person. Candy soon got tired and told Inverarity 
in sheer despair: “Pronounce the name as you like, but don’t 
have the double version of the name repeated every time.” 

CHIEF JUSTICE JENKINS 

Farran died in the year 1898 and Sir Louis Kershaw 
K.C. who had come out as Chief Justice of the Allahabad 
High Court a short while before was appointed to succeed 
him. He had a bad heart and he died about three months 
after his assumption of office. 

On the death of Kershaw, Lawrence Jenkins who was 
Puisne Judge at Calcutta was appointed Chief Justice of 
Bombay at the age of 41. Lord Curzoii in one of his des- 
patches spoke of him as follows: 

“We have here in Calcutta a Judge of the High 
Court named Jenkins' who in less than three years has 
made a considerable reputation both for capacity on 
the Bench and for general energy and popularity.” 

With the appointment of Jenkins, a new era commenced in 
the history of the Bombay High Court. He proved himself 
a very capable and efficient Judge. While he gave a full 
and, satisfactory hearing to Counsel, he always effectively 
controlled the proceedings in his Court so that no time was 
■lost on irrelevant matters. Counsel appearing before him 
had always to be thoroughly prepared on both law and 
facts. It can truly be said that Jenkins made the Indian 
Bar on the Original Side, He took every opportunity to 
encourage Indian juniors by complimenting them when- 
ever they had acquitted themselves well in the conduct of 
eases. 

While I was arguing an appeal before Jenkins, in. dis- 
cussing a particular point, I said “I think My Lord etc., etc. 
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Jenkins turned to me and said “Counsel don’t think, thejr 
submit.” I rejoined by saying “Surely before Counsel sub- 
mits he has to think!” He smiled and took it good humour- 
edly. 

This reminds me of an earlier similar incident but in 
which the positions were reversed. Telang was arguing- 
before Sir Charles Sargent and another Judge an import- 
ant Hindu Law case involving the interpretation of Sans- 
krit texts. Telang was a recognised Sankrit scholar and 
well-versed in Hindu Law. The point was a difficult one 
and Sargent turned to Telang and said “Mr. Telang, what 
do you think yourself is the right interpretation?” Telang 
answered: “Counsel submits to the Court what his client’s 
contention is and is not expected to give his own opinion. 
It is your high duty to form and express your opinion.” 

In 1907 Jenkins retired from the Chief Justiceship of 
Bombay and became a member of the Council of the Secre- 
tary of State for India. Later Lord Minto wanted Lord 
Morley to send Jenkins back to Calcutta as Chief Justice. 
Lord Morley -wrote to Minto as follows; 

“I really don’t think I can spare Jenkins. He is 
one of the two or three most valuable men on my Coun- 
cil. He has been of immense value to me about re- 
forms and a more willing, ready and resourceful man 
in the legal and legislative line it has never been my 
fortune to meet. Besides that, he has made a grand 
sacrifice of personal ease and domestic comfort in con- 
senting to exchange the snug life here for a return to 
Calcutta and only because he was told that you de- 
sired it and that I thought it would be for the public 
good.” 

Jenkins when he was in Bombay on more than one 
occasion advised me to qualify as a Barrister with a view 
to enlarge my qualifications for being appointed as a Judge 
of the High Court. In those days there were only seven 
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Judges in the High Court and owing to the statutory res- 
triction that one-third of them must be cimliahs and an- 
other one-third must be Barristers, there was only one ' 
appointment left for which Advocates and pleaders could 
be chosen. From' Whitehall, he again reminded me of this 
in a letter dated May 1, 1908, as follows; 

“I hope before long to see you here; I feel sure you 
would be wise to get called to the Bar not because it 
would enhance your professional position or value but 
as extending your qualifications. If there is anything 
I can do towards assisting you to get called I will 
gladly do it.” 


SIR BASIL SCOTT 

Basil Scott, who was Advocate-General succeeded 
Jenkins. ' Scott cannot be deemed very successful as Chief 
Justice if he is to be judged by the large percentage of 
■reversals of his judgments by the Privy Council. 

Scott was a person of strong likes and dislikes. Occa- 
sionally he was unnecessarily offensive. Once in the course 
of my argument before him he made an observation. I said 
“I quite agree.” He said “I don’t care whether you agree or 
nut” I promptly replied “Your Lordship need not care but 
all the same I’ do agree.” A little later he made some other 
observation and I purposely repeated “I agree.” He kept 
entirely quiet. 


JUSTICE BUSSELL 

Russell was appointed a Judge of the High Court 
in the year 1900. The appointment was a surprise 
because he was not regarded as one likely to be considered 
for the post. It was that the appointment came 
about at the instance of the then Attorney-General in 
England in whose chambers in early days, Russell had been 
reading. Russell was a nice gentleman but did not prove 
a satisfactory Judge. Apparently he laboured from such 
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want of confidence in himself that he easily allowed him- 
self to be led by senior Counsel. Mr. Inverarity and next 
to him Lowndes carried the greatest weight in his court. 

I once suffered heavily, when I was opposed by Lowndes. 
-In an Air and Light Case, parties had taken a consent 
decree by which the defendant had undertaken to make 
various changes in certain of his windows and apertures. 
The real position with regard to a particular window had 
been misconceived by the parties while taking the consent 
decree, and it was physically impossible to carry out the 
direction in the decree about that particular window. The 
plaintiff took out a notice for contempt of Court against the 
defendant for not having carried out that part of the 
decree, . 

Dinsha Davar and myself were briefed for the defend- 
ant to show cause. As Davar was otherwise engaged I had 
to go in. I put before the Court plans showing the actual 
■position and pleaded that the particular direction in the 
decree had gone in by a common mistake and that it was 
impossible to carry it out. Mr. Lowndes who appeared 
against me insisted that my client had committed contempt 
in not carrying out the directions of the decree and Russell 
accepted that and ordered a warrant of commitment to be 
issued against my client but it was to lie in the Protho- 
notary’s Office for a fortnight and if my client did not fulfil 
that particular part of the decree within that time, the 
warrant was to be executed. This happened during the 
morning sitting. In the recess hours we hurriedly drew up 
a Memo of Appeal and at three O’clock, I appeared before 
Sir Lawrence Jenkins and another Judge in the Appeal 
■Court and presented 'the appeal and asked that it be heard 
very early. 

Sir Lawrence Jenkins accepted the appeal and fixed 
the hearing of the appeal after two days dispensing with 
the printing of the Appeal paper-book and allowing typed 
copies of the proceedings to be made available to the Court 
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and the respondent. When the appeal was called on, on 
the appointed day, I stated- the facts and put before ’the 
Court the plan showing the physical impossibility of carty- 
ing out the directions of the diecree. in that particular. 
Jenkins asked me whether I had made this clear to the- 
learned Judge. I said that ! had told the learned Judge 
exactly what I had stated ^to the Appeal Court but Mr.. 
Lowndes argued that what I had said was no excuse for 
disobeying the decree and the learned Judge accepted Mr. 
Lowndes’ contention. Jenkins immediately turned to 
Lowndes and asked him how the order of the learned, 
Judge could be supported. Lowndes tried to support it 
but the Court was against him. The Court set aside the- 
order of Justice Russell and said that on the facts, it was 
a clear case for rectification of the decree, and turning to 
Lowndes suggested to him that he should advise his client 
to agree to rectification of the decree. 

The talk at the Bar that Russell was allowing himself 
unconsciously to be led by Inverarity had possibly reached 
his ears and he had evidently come determined one morn- 
ing not to be so led. Curiously enough I or rather my 
client was a victim of -this determination. Russell was. 
taking chamber work that day and I was appearing in 
support of a summons and Inverarity was against me. On 
the previous day the client and the' attorney instructing 
ihe held a conference with me. I told them that we had no 
case and were bound to lose. I advised the client to come- 
to a compromise with the other side. He was, however, ob- 
stinate and wished me to fight it out. The next morning 
we appeared before Russell. I submitted my case and 
Inverarity opposed me. Russell decided in my favour. My 
client who was sitting behind me turned to me and said 
“You were advising us that we had no case 'but see the 
judge has decided in our favour.” I told the solicitor that 
the client was getting elated for nothing for when' the- 
matter got to the Appeal Court, he was bound to lose and 
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would have to pay the costs in both courts. The other side 
appealed. A couple of days before the appeal was to be 
heard, the solicitor and the client came and offered me the 
brief to appear in the, appeal. I repeated to them my view 
of the matter and said that it would be better for them if 
they instructed some other Counsel. The client however 
insisted that I should appear for him. When the appeal 
was called on, Sir Lawrence Jenkins, who had evidently 
read the paper-book, instead of calling upon the Appellant 
to addtess the Court, turned to me and asked me how I 
supported the judgment. I said all that could be said but 
the Appeal Court reversed Russell’s order and made my 
client pay the costs in both courts. 

Some years after his appointment Russell developed 
some ailment by which it was difficult for him to keep 
awake while sitting in Court. At intervals, he used to go 
to sleep. In order to awaken him the interpreter some- 
times lifted a chair and put it back on the floor making 
sufficient noise. On one occasion, a case was going on be- 
fore him in the Central Court. A witness was in the box 
and while the Counsel was examining him, Russell went 
to sleep. The Counsel had a brain wave and he shouted 
at the witness “Why don’t you answer my question?” This 
v/oke up the judge and believing that the witness was 
recalcitrant and not answering Counsel’s question, he 
turned to^ the witness and said angrily “Why don’t you 
answer the question? If you behave like this, you will be 
sent to jail.” The poor witness was much confused and 
said “How can I answer a question when no question has 
been put to me?” This caused considerable merriment 
among those present in court at the time. In order to 
shake off this tendency to sleep inspite of himself, the 
judge got a high table put in front of him, and' instead of 
sitting on a chair, he kept standing while hearing cases. 
Even so, there were moments in which he went to sleep 
standing. , 
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Once Robertson and I were conducting a case before 
Justice Russell, I appearing for the plaintiff and Robertson 
for the defendant. During the cross-examination of my 
client, when some important questions were put and ans- 
wers given, Russell had gone to sleep and that part of the 
evidence which was really important for the defence had 
not fully gone on his Notes. While this was happening I 
warned Robertson but somehow, Robertson did hot take 
my warning. When we came to argue the case Robertson 
strongly relied upon particular answers that the plaintiff 
had given in cross-examination. Russell promptly contra- 
dicted Robertson and said that the witness had never said 
anything of the sort. He turned the pages of his Notes and 
said’ that he did not find there any such answers. I found 
myself in an embarrassing position. If Robertson had ap- 
pealed to me or had asked the learned Judge to enquire 
of me whether those answers were given, I would have 
felt myself boimd to tell what exactly happened. But 
neither Robertson nor the Judge said anything. In the 
result Robertson' lost the case, I believe largely due to those 
answers not having gone down on the Judge’s Notes. 

One of his brother Judges sitting, with him on the 
Appellate Side once treated him unkindly. Russell went 
to sleep just a little while before 2 p.m. when the Court 
rises for lunch. Aston, who was sitting with him, without 
disturbing Russell quietly rose at 2 p.m. and walked out, 
and the pleaders who were arguing then left the Court. 
Russell woke up after a little while, and finding the Court 
empty and his brother . Judge gone, himself left the room. 

Russell, when he was sitting in the Second Court on 
the Appellate Side taking criminal work, approached crimi- 
nal cases in the right way by starting with the presumption 
that the accused was innocent unless the prosecution prov- 
ed that he was guilty, I appeared for the accused in a cri- 
minal appeal before Russell and Aston and while I was 
arguing, the two learned judges began talking and Russell 
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talked sufficiently loudly for us at the bar to hear. He 
said to Aston “You as a Civilian Judge often start with a 
presumption in favour of the prosecution while I as a 
Barrister Judge start with the presumption that the accus- 
ed is innocent and the prosecution must prove that he is 
guilty.” The reflection by Russell on Civilian Judges as a 
class was certainly not justified. In the result, they dis- 
agreed, Russell holding that my client should be acquitted 
and Aston holding that he was guilty. The matter was 
referred to a third Judge Mr, Justice Batty, a Civilian Judge, 
who after hearing us, agreed with RusseU. 

Russell’s observation about Aston’s mentality was 
justified. When he was Sessions Judge at Poona, Mr. Chau- 
bal appeared before him to defend an accused. When he 
was cross-examining one of the prosecution witnesses, the 
witness denied what Chaubal put to him. On that, Chau- 
bal proceeded to further cross-examine him in order to 
show that the witness’ denial was untrue. Ashton inter- 
vened saying: “I can’t allow cross-examination upon cross- 
examination. The witness has denied what you put to him 
and you can’t further cross-examine him on that state- 
ment.” It was after considerable heated argument that he 
allowed the cross-examination to proceed. Once in the 
High Court when Branson was arguing a 'criminal appeal, 
he said that the only evidence against his client was accom- 
plice evidence, Aston immediately said: “If you say that 
the evidence is of accomplices, you admit yoxir clients’ 
guilt.” It took considerable argument for Branson to dis- 
lodge Aston from that position. 

JUSTICE CHANDAVARKAB 

About the end of 1901 Ranade fell ill and went on 
leave. Narayen Ganesh Chandavarkar was appointed to 
act for him. He had been selected to preside over the 
annual session of the Indian National Congress to be held 
at Lahore during Christmas week. After presiding at the 
Congress Session he assumed office as Judge in January 
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1902. He had been in. active public life for many years 
and was n member of the Bombay Presidency Association 
and its Secretary. He had gone to England as one of the 
delegates of the Congress in the year. 1885. He was a 
good platform speaker and often addressed public meet- 
ings. He was very studious as a lawyer, and had compiled 
his own digest , of law cases which he always kept up-to- 
date. That digest which had black covers and which came 
to be known at the Bar as Chandavarkar’s Black Book was 
always his companion on the Bench. His constant study of 
case law and his keenness to consult authorities sometimes- 
proved a hindrance to a correct appreciation of the merits 
of cases. If one properly appreciates facts then in a large 
majority of cases there is little difficulty in applying the 
law to the facts found. 

.1 vividly remember what happened in a case of caste 
dispute in which Basil Scott and I appeared for the plain- 
tiff and Inverarity appeared for the defendant. During the 
hearing , of the case, Chandavarkar was looking into his ' 
Black Book and sending for authorities from the Library. . 
The case lasted for several days. While Scott was replying 
Chandavarkar was still sending for, some authorities. Scott 
said “If your Lordship will only put aside the. authorities 
for the moment and follow, my argument, you will know 
more about the case.”- There was another occasion on which 
the Black Book became the subject of comment. On the 
Appellate Side an appeal was being argued in which some 
question of law arose. Chandavarkar remarked that of 
late pleaders were not sufficiently assisting the Court by 
drawing 'attention to authorities bearing on the points aris- 
ing, Mr. Kelkar,- a pleader who had a great sense of hu- 
mour was sitting in Court though not engaged in this par d- 
cular case. He got. up and said “The pleaders do not take- 
much trouble to. find out authorities because they knew 
that- Your- Lordship has got them all in that Black Book.?. 

■ In ,1912 Chandavarkar retired on his acceptance of 
the .post of Dewan of Indore State. 
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Many friends expected that I would be invited to suc- 
ceed Chandavarkar as a Judge. I. was, however, sure my- 
self that with Scott as Chief Justice and Sydenham Clarke 
as Governor, any person taking an active part in politics 
would be avoided, I would record here an incident that 
occurred in this' connection. One day as I was returning to 
my Chamber for the recess hour, Lallubhai Shah who was 
then Government Pleader accompanied me saying that he 
wanted tp speak to me about an important matter. When 
we reached my Chamber, Lallubhai told me that as Chanda- 
varkar was going to Indore it was eminently likely that I 
would be asked to succeed him as a Judge and he said that 
in that event, I should not refuse the offer. I assured Lallu- 
bhai that in my view, no such offer would be made as the 
authorities would not consider a person in active politics, 
I reminded Lallubhai how in 1909 contrary to all expecta- 
tions Chandavarkar was ignored for the membership of 
Council and Chaubal was selected as he was free of any 
taint of politics. After a few days, it was annoimced that 
Lallubhai Shah himself was appointed to the vacancy. 
When Lallubhai had that conversation with me, he had 
no idea that the Judgeship would be offered to him, Lallu- 
bhai was a hard-working and conscientious Judge. He was 
not brilliant but he set a great example of a Judge aloof 
and detached and devoted to his work. 

After relinquishing the post of Diwan at Indore Chanda- 
varkar came back to Bombay and took part in politics. He 
later became President of the Bombay Legislative Council 
under the Montagu-Chelmsford reforms. 

JUSTICE BATCHELOR 

Batchelor was appointed a Judge of the High Court in 
the year 1904 superseding several I.C.S. men senior to 
him. It was said that Jenkins was much impressed by his 
judgments that came before him in appeal. Batchelor was 
for many years District Judge at Ahmedabad and he knew 
the Gujerati language very well. He was a student of 
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Gujerati literature, both prose and poetry. - Soon after he 
came to the High Court, I was arguing an appeal before 
a Bench consisting of Jenkins and Batchelor. In the 'midst 
of :^y argument, Batchelor intervened and said something 
which showed that he had entirely missed the point of my 
argiiment. I turned to Mr. Dinshaw of Ardeshir, Hormusji 
and Dinshaw, Solicitors, who was instructing me and spoke 
to him in Gujerati: oyg, S' 

(“This boy does not understand and is saying something 
very foolish”). I did not realise then that I had said this 
sufficiently loudly for Batchelor to hear. , About a month 
afterwards I was at a dinner at Mr. Justice Batty’s house 
and Batchelor "was next to. me at the table. ■ After some 
conversation' he spoke to me with a smile in Gujerati; 

(“You came down upon me heavily the other day when 
you were ar^ng an appeal. I was truly foolish”). 

. On another occasion, on the Original Side, Batchelor 
was trying a case in which the question was about the 
construction of a Will in the Gujerati language. The whole 
thing turned on the sense in which the word was used 
by the testator in a particular sentence. When I submitted 
my interpretation Batchelor agreed with that and said 
here is used in the same sense in which cti had been used by 
the Gujerati -poet Dayaram in a particular couplet and he 
repeated the couplet in Gujerati. 

JUSTICE BEAMAN 

Beaman was appointed a Judge in 1907. Beaman was a 
^ highly intellectual person; well-read and had great com- 
mand over the English language; He was, however, handi- 
capped by defective eye-sight. He was able to see only 
from a particular angle and' reading and writing were very 
difficult for him. He had, however, wonderful memory and 
at the end of the hearing of a case, he would deliver judg- 
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ment straightaway referring in detail to the evidence and 
exhibits in the case. He used to record evidence by type- 
writer and he touched the right keys and typed without 
looking at the typewriter. 

Beaman had abundant ’ self-confidence and considered 
himself a superior person. Even when, he had to follow a 
decision of' the Privy Council, he would criticise the judg- 
ment and would point out what he thought was bad reason- 
ing. Once he was sitting with Lawrence Jenkins on the 
Appellate Side and I appeared on one side and Ganpat 
Sadashiv Rao on the other. The question at issue turned 
on the interpretation and effect of the arbitration schedule 
of the Civil Procedure Code. The view that I was submitting 
was supported by the decisions of three High Courts. When 
I argued relying on these authorities, Jenkins appeared to 
be in my favour while Beaman was evidently taking the 
opposite view. During my argument, Beaman tried to point 
out how in his view the Judges of the other High Courts 
on which I was relying were mistaken. I tried my best to 
answer him and ultimately in despair said “I have nothing 
more to say. I have on my side the view of 10 Judges of 
three High Courts. It is possible, however, that they are 
all wrong and Mr. Justice Beaman is right.” Judgment 
was reserved. 

After some time Beaman went on leave and the 
judgment of the court remairted xmdelivered. We all 
expected that judgment would be delivered on his return 
from leave. Some days afterwards the appeal was put down 
for fresh hearing before Jenkins and Chanda varkar. Rao 
and I both thought that instead of being put to the trouble 
of arguing the appeal over again, judgment could be deli- 
vered after the return of Beaman. We therefore, men- 
tioned this to Jenkins but he said that it was no use wait- 
ing for Beaman’s return. The appeal was heard and 
Chandavarkar agreed with Jenkins and judgment was 
delivered in my favour. 
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Beaman had a great sense of humour. * Once he was 
sitting in a full bench consisting of Russell, Chandavarkar, 
Batty,' Davar and himself and he described to a friend the 
bench in the following couplet : 

The Blind to the left and the Deaf to the right 
Theory and Practice on either Side 
And the Sleeping Beauty in between, 

JUSTICE KHAREGHAT 

Mr. M..P. Khareghat came to the High Court as an 
acting Judge in the year 1907. This was the first time 
that an Indian I.C.S., was brought to the High Court. Till 
then senior Indian Civilians in the Judicial branch had been 
ignored for vacancies in the High Court. Mr. Khareghat 
would have been cohfirpied as a Judge but for his conscien- 
tious objection to sentence any person to death. As a 
Sessions Judge, he had always refrained from imposing 
capital sentence. When the time came for his confirmation 
he made it clear, to' the Chief Justice and Government that 
he 'would never impose capital punishment. Under the 
circumstances, ; Governm.ent foimd themselves unable to 
make him permanent. 
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In this connection, I am reminded of what happened in 
a murder. case many years ago. Three persons were com 
victed of murder by a Sessions Judge in Gujerat and were 
sentenced to.-be hanged. The capital punishment was con- 
firmed by the High Court. On the petition of the accused, 
however, Government commuted the sentences to trans- 
.portation for life and the convicts were sent to the Anda- 
mans. Three years afterwards, another murder took place 
in the same locality and some other persons were tried for 
the offence and were convicted. In the course of the trial, 
it was conclusively established that the first murder had 
also been committed by the accused in the second murder 
case and not by the accused who had been convicted for it 
and sent to the Andamans. 

When the matter came up before the High Court, 
this conclusion was accepted by the High Court who 
thereupon communicated to Government their view 
that the accused who had been transported to the 
Andamans were really not guilty. On this, Government 
took action and those men were pardoned and released. If 
unfortunately the original death sentences passed upon them 
had not been commuted, those three innocent people 
would have been hanged. It is on considerations based on 
such possibilities that capital sentences have been abolished 
in some coimtries. One cannot, therefore, blame Mr. Khare- 
ghat for having conscientious objection to capital punish- 
ment. 


CRIEF JUSTICE MACLEOD 

N. C. Macleod who was Official Assignee was tempo- 
rarily appointed as Judge to hear Land Acquisition cases 
and was later confirmed. On the retirement of Scott in 1919 
he became Chief Justice. He had a very quick grasp 
and insatiable greed for work which at times made 
it difficult for counsel as well as the Judge sitting 
with him to keep pace with him. He knew human 
nature very well and had an uncanny faculty for spotting 
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the truth. But parties as well as counsel often, felt that 
they did. not get a full and patient, hearing. When once 
he formed a view, he often rendered himself tmreceptive 
to arguments favouring a contrary view. It is not enough 
in the administration of .justice that justice is done but it 
is also essential thatr litigants and counsel must feel that 
justice is being done to them. When the Bar welcomed, 
me on my assumption of office as' Judge in June 1920, I 
emphasised this in my reply. Macleod worked hard and 
expected his brother judges to do the same. During the 
last war the filing on the Original Side in one year rose to 
%000 and still the work was speedily cleared though there 
were only seven judges in. those days. Macleod was very 
human and was always ready to assist any bnie in difficulty. 
Lady Macleod did very creditable humanitarian work among 
the poor in Bombay. 

■ ■ CHIEF JUSTICE MASTEN 

In 1916, Amberson Marten was appointed . a puisne 
judge. Marten was very good in law and was hard- 
working and, his judgments were sound. He , was 
sometimes meticulously particular about small matters. 
If, the same name was differently spelt, at different places 
in pleadings or affidavits, he would get annoyed and ask 
the necessary corrections to be made before , proceeding 
further.'WhenMaclwd retired in 1926 Marten was appointed 
Chief Justice. As Chief Justice, he began to attach rather 
an exaggerated importance to what was called “administra- 
tive work.” Almost every week, the courts rose early in the 
evening on some days for administrative work. - Once- one 
of the Judges was occupied entirely in administrative work 
for nearly a month. It was said that one of the items at a 
Judges’ meeting was approval of the cloth to be used! xor 
the Coiirt’s Chopdars and peons! During the regime of 
the previous Chief Justices, one n'ever heard of administra- 
tive work and such work never curtailed the hours of court 
work. Similarly after the retirement of Marten, during the 
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13 yeaijs’ tenxire of Sir John Beaumont, there was no men- 
tion of administrative work. 

CHIEF JUSTICE BEAUMONT 

On Marten’s retirement, Sir John Beaumont became 
Chief Justice. He had abundant common sense and was 
clear-headed. Evidently, he had no ambition to write ela- 
borate judgments for the benefit of posterity; almost always 
he used to deliver oral judgments on the spot. On the 
retirement of Sir John Beaumont, there was naturally great 
expectation that an Indian would be appointed to succeed 
him but that expectation was not fulfilled. The Original 
Side Bar .at a special meeting held for the purpose on April 
12, 1943 passed the following resolution which was moved 
by me. 

“The Bombay Bar Association records its emphatic 
protest against the appointment of an English Barrister 
as Chief Justice of Bombay in succession to Sir John 
Beaumont, passing over the most senior Puisne Judge 
who is a member of the Bombay Bar and happens to be 
an Indian. It is highly regrettable that when an oppor- 
tunity presented itself of appointing an Indian Chief 
Justice it was not availed of. This Association views 
with grave dissatisfaction this action on the part of 
the British Government, which, in the opinion of this 
Association, is an immerited reflection both on the 
Indian members of the Judiciary and the Bar.” 

It must here be stated that both the Governor and Chief 
Justice had sounded my son Motilal sometime in 1941 whe- 
'ther he would accept the Chief Justiceship if it was offered 
to him. He^ however, expressed his unwillingness to accept 
the post. No attempt was thereafter made to find a 
suitable Indian to fill the post. 
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•yHE leading practitioners on the Appellate Side at the time 
* when I joined the Appellate Side Bar were Vishvanath 
Narayen Mandlik, Government Pleader, Vasudev Kirtikar, 
Ghahshyam Nilkanth, Maneksha . Talyarkhan, Mahadev 
Chimanaji Apte, Ganpat Sadashiv Rao, Shamrao Vithal, 
Narayen Chandavarkar, Govardhanram Tripathi and ,M.B. 
Chaubal. 

Vishvanath Narayen Mandlik was a prominent figure 
in the public life of India and had distinguished himself in 
the legislatures, both local and central. He was a great 
Sanskrit scholar and his work on Hindu. Law was regarded 
as an authority. I came in contact with him in some cases 
and he treated me kindly. His son, Sir Narayen Mandlik, 
has been my friend for many years. ' 

Shantaram Narayen was a man of keen intellect and 
a student of English literature. His language and advocacy 
were uiyjivalled. I remember an occasion when Shantaram 
Narayen and Vasudev Kirtikar were arguing on opposite 
sides regarding the construction of some provisions of the 
Bombay Talukdari Act. When Vasudev Kirtikar finished 
his arguments for the appellant, the court was so convinced 
about the correctness of Vasudev’s view that West turned 
to Shantaram and said, “Mr. Shantaram, the construction 
submitted by Vasudev Kirtikar is clearly right. What have 
you to say?” Shantaram rejoined: “The construction is 
certainly clear but it is quite the contrary to what niy 
learned friend says it is.” Then Shantaram proceeded to 
propound his view for over an hour at the end of which 
West said: “You are right Mr. Shantaram. The construc- 
tion is clear as you have put it.” Vasudev in reply could 
not dislodge the opinion of the judges and Shantaram won. 
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Maneksha, Ghanshyam, Rao and Chandavarkar had 
considerable practice. 

Govardhanram Tripathi had high literary qualifications 
and was a prolific writer in the Gujerati language. His 
Saraswatichandra in several volumes is a staridard Gujerati 
novel and is largely read. 

On the Original Side, Latham was Advocate-General. 
The other, leading figures were Lang, Farran, Macpherson, 
Inverarity, Badruddin and Telang. Pherozeshah Mehta’s 
practice was mainly on the Appellate Side and in the 
mofussil courts. Scott, Raikes and Lowndes came to the 
Bar later. Badruddin and Telang had good practice. There 
were other Indians like Vicaji, Dhairyavan and Mankar but 
they were never in large practice. Davar was in those 
days practising in the Small Causes Court and he came to 
the Original Side many years afterwards. 

JOHN MACPHERSON 

Macpherson had large practice. His language and 
diction were perfect and he commanded great respect from 
the Bench. I used often to brief him on the Appellate Side 
when I was a pleader and we were on friendly terms. It 
was he who pressed me and ultimately persuaded me to get 
enrolled as an Advocate on the Original Side. 

H. C. KIRKPATRICK 

Kirkpatrick who was one of the seniors was a short, 
thin man. He was staying at the Yacht Club Chambers, and 
used to come to court on a cycle. A very amusing 
incident about him occurred in the court of Justice Tyabji. 
He and Davar were appearing on opposite sides in a suit 
between two English firms. The correspondence between 
the Bombay Offices and the Head Offices in London had 
been disclosed as usual, i Davar was reading the correspond- 
ence between the Bombay Office and the Head Office of his 
clients. One letter of a particular date was not in the 
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compilation. Its receipt, however, was referred' to' in- the 
next letter from the Head Office. When that '-next letter 
was being read, Kirkpatrick demanded that the letter that 
had not been disclosed but the -.receipt of .which had been 
acknowledged in that subsequent letter should be disclosed. 
Davar said that that letter was merely -formal and there 
was nothing in it relevant to the issues in the case, Kirk- 
patrick, however, insisted on the production of that letter. 
Davar told the Judge that he would hand over that letter 
to him and the- Court would see that it was abso- 
lutely immaterial,-; Davar ‘ handed' over the latter to 
the Judge who after readmg the letter tinned to 
Mr, Kirkpatrick and said that ' there- -was - nothing 
in that letter of -any relevance and he should not worry 
about it^ Mr. Kirkpatrick, however,- insisted that he was 
entitled to have a look at it. The -judge handed over the 
letter to Kirkpatrick, -All- that the. Bombay Office had said 
in the letter was to this effect. “We have engaged on our 
behalf all the leading cpunsel here 'while the other side has 
succeeded in securing, the services of a coimsel whose sun 
has set long ago.” Kirkpatrick must then have realised the 
truth of the saying “where ignorance is bhss it is foUy to 
be wise.” .... 


J. D. INVERABITY . . ' 

Inverarity was foremost among the practitioners on 
the Original Side. In his arguments’ he was always 
to the point and effective. He was very good at cross- 
examination and got out from' a witness what he wanted m 
the shortest possible time. There are some clients, however, 
who do not appreciate this, and are disappointed if their 
counsel does not lengthily cross-examine their opponmts. 

I remember being present in court when a suit between o 

Arab merchants who were on very bitter terms was bemg 
fought. Inverarity was instructed' by -Mr. Gulabchand o 
. Edlow, Gulabchand and Wadia and the Arab' client was 
sitting behind him. Inverarity rose to. cross-examme the 
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plaintiff and finished in three quarters of an hour getting 
out from the witness all that he -wanted. When he sat 
down, the defendant was surprised and annoyed and spoke 
to Gulabchand in Hindustani something to the following 
effect: “Why have you got me a Barrister who cross-exa- 
mines the plaintiff for siich a short while? That rascal 
should have been battered in cross-examination for a couple 
of days.” 

Inverarity had a marvellous memory. I remember a 
case that was being argued before Justices Chandavarkar 
and Ashton, in which Inverarity and I appeared for 
the plaintiff and Raikes appeared on the other side. The 
evidence had already been taken before Justice Tyabji and 
he having gone on leave before he could deliver judgment, 
this Bench of two Judges was appointed to hear arguments 
and give judgment. The Paper Book containing the 
evidence ran into seven or eight hundred pages and the 
arguments lasted for a full week. One day during the 
course of argument, reference was made -to a certain state- 
ment that coimsel knew had been made by a witness but 
neither Raikes nor myself could spot the place where it 
appeared in the Paper Book. Both Raikes and I were turn- 
ing the pages in order to find that particular answer. 
At that moment, Inverarity stepped in and asked me what 
we were fumbling about. I told him what we were search- 
ing for and he at once said “Turn to page so and so and you 
wiU find it just at the top of that page.” We turned to that 
page and we found it. 

He never made any notes and never made any marks 
in his brief. He kept no Library of Law Reports, but he 
read the Law Reports in the High Court Library and when- 
ever occasion arose, he could put his hand on the wanted 
reference. He died in Bombay and his loss was keenly felt 
by the Court and Bar. The Courts closed for a day in 
respect of his memory. 
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BASIL SCOTT 

Scott was tall and had a commanding personality. He 
was, however, not effective as counsel and was a poor cross- 
examiner. Once he put an argument, he was indiiferent 
whether the judge had understood it properly and grasped 
the point. If the junior counsel sitting by him urged him 
to make sure that the judge had caught the argument ad- 
vanced, he would say: “I have put the point. It is for him 
to , understand it. I cannot repeat it.” Once I was appear- 
ing, with, him as his junior. Scott began the cross-exami- 
nation of a witness on the other side at about quarter past 
four. A few minutes before five, he turned to me and said: 
“I think we have nothing more to ask him.” In my view 
there was considerable room for further cross-examination, 
I knew that Scott was hot going to attend to the case next 
morning as he had to be in another court. I therefore 
asked him not to finish the cross-examination that evening. 
The next day I resumed the cross-examination and took 
nearly an hour in the course of which I venture to say I 
got from the witness some important admissions; 

JS. B. RAISES 

' Raikes was a hard-working and tenacious lawyer. He 
v/as, however, excitable and if either the judge or the 
opposing counsel contradicted him or controverted his argu- 
ment, he used to clench his fists and bite his lips. When we 
were engaged on opposite sides in a suit by the Official 
Assignee against the Shirazees which was heard by Justice 
Beaman for many days, I had a little row with him. 

Raikes was for. the' plaintiff. Branson was for some 
defendants and I appeared for other defendants. Though 
Branson bn behalf of his clients was cross-examining the 
plaintiff?s witnesses first, he did so only in ,a general way 
leaving the cross-examination in detail to me. Raikes had 
just finished the examination-in-chief of a witness and 
Branson had risen to cross-examine him. ; I expected that 
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my turn for cross-examination would come in half an hour 
and that my cross-examination would last for some hours. 
There was a case on the Board of Justice Davar in which 
Raikes and I were appearing together. That case was not 
expected to come on for some days and so we had made no 
arrangements about it. Justice Davar’s Board, however, 
suddenly collapsed and our case was expected to be reached 
in a short time. The Attorney instructing Raikes and me 
in that suit came to Beaman’s court where we were and 
asked Raikes to go to Davar’s court. He told the attorney 
to ask me to go there. When the attorney spoke to me I 
explained to him that I would have very soon to cross- 
examine the witness Jiere and my cross-examination would 
take some hours and so Raikes could well go into Davar’s 
court and his junior could take notes of my cross-exami- 
nation. 

The solicitor went to Raikes again and told him this. 
On that Raikes rose from his seat and came to me and 
biting his lips said “I ask you as Advocate-General (he was 
then acting Advocate-General) to go to Davar’s court.” J 
was very annoyed at his behaviour and used unparliament- 
ary language saying “The Advocate-General be blowed.” 
This upset Raikes very much and he turned to proceed to 
go to Davar’s Court. In his excitement while going down the 
steps of the dais, he missed a step and fell down. I was 
subsequently informed that he told Justice Davar that his 
junior (myself) refused to get into the case and asked for 
an adjournment which was granted. All this happened be- 
fore the recess hour. When I was told what had happened 
in Davar’s Court, I went to that Court at 3 p.m. and ex- 
plained the real facts to the learned Judge. 

SIR THOMAS STBANGMAN 
Strangman was very industrious and hardworking and 
always worked himself up to believe in the absolute justice 
of the case of his client. We were often together on one 
side or on opposite sides in various cases. He was appointed 
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Advocate-General in succession to Basil Scott. His appoint- 
ment at the time created some surprise as there were some 
coimsels in good practice who were senior to him. At one time 
he retired from practice and M. R. Jardine was appointed 
in his place. He came back later and was' re-appointed 
Advocate-General. It was said that when Marten retired, 
Strongman was sounded whether he would accept the Chief 
Justiceship. But he was not willing to take it. When I 
vdsited England in 1926 and 1927 and again in 1929, I niet 
him in London. 


D. N. BAHADUBJI 

1 knew his brother the late Dr. K. N. Bahadurji who was 
in public life with Pherozeshah and myself. Ever since I 
came to know Bahadurji, we have been good friends. Baha- 
durji is a man of considerable courage and self-confidence. 
He always stands up for . what he thinks is the right view 
and maintains his view obstinately. He was once offered 
acting judgeship but he did not take it. He acted as 
Advocate-General twice. Mr. Bahadurji and Prof. K. T. 
Shah were appointed by the Congress to report about Indian 
Public Debt incurred lay the Government of India. Their 
report recommended the repudiation of the country’s debt 
which was incurred without the consent of the people of 
India. This led to the insertion of stringent safeguards for 
British interests in' the Government of India Act of 1935. 

M. A. JINNAH 

Jinnah came to the Bar in 1895 when I was still on the 
Appellate Side. After I came over to the Original Side, I 
came in contact with him and we used to - appear together 
as well as against each .other in various cases. Jinnah had 
always, even in his junior- days, sho'wn considerable 
independence and courage. He never allowed himself 
to be overborne either by the Judge or the oppos- 
ing Counsel. Once Strangman and Jinnah were briefed 
together in a case and Jinnah attended a consultation in 
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Strangman’s Chamber. It was said that during the con- 
sultation, Strangman spoke to Jinnah in a manner which 
the latter regarded as insulting. Ever since, Jinnah always 
refused to go into Strangman’s room for consultation and 
they never talked to each other. I remember an 
episode in the court of the late Justice Mirza. Jinnah 
and myself were appearing on opposite sides and there were 
other counsel appearing for some of the various par- 
ties in the suit. During the course of argument, Jinnah 
addressed the judge in a manner which the judge resented. 
Justice Mirza told Jinnah that he was committing contempt 
of court. Strangely enough, the judge turned to me and 
said “Don’t you think Mr. Jinnah is guilty of contempt of 
court”? It was indeed stupid of the judge to have put 
such a question to me. I answered “It is not for me to give 
- an opinion whether Mr. Jinnah had committed contempt or 
not. It is your privilege to determine that but I can say 
this that knowing Mr. Jinnah as I do, he could never have 
intended to insult the court.” Jinnah thereafter ceased to 
appear before this judge for some time. 

I came in close contact with Jinnah in public life. We 
were together in the Congress for many years. We led the 
agitation against the Simon Commission in Bombay. We 
were together in the old Imperial Legislative Council and 
the Indian Legislative Assembly and also at the Round Table 
Conferences. Our personal relations have always been cor- 
dial. In the part “Politics” I will refer to him again. 



PERSONAL FRIENDS AT THE BAR 


A t the bar^ I have made many friends but my friend- 
ship with Kanga, Bhulabhai, Taraporewala and 
Munshi has been very intimate and lasting. , 

JAMSHED KANGA 

Uamshed Kanga joined the bar as an advocate in 1903., 
He soon afterwards came in contact with me and appeared 
as my junior in many cases. By his industry and devotion 
to the profession, he soon attained a prominent position at 
the Bar which he still enjoys. My exhortation to young 
members of the Bar to take part in public affairs has had 
no effect on Kanga who has devoted himself wholly to his 
profession. On my resigning the additional judgeship in 
October 1920, Kanga was appointed in , my place. In the 
year 1922, Sir Thomas Strangman resigned the post, of 
Advocate-General and an appointment had to be made to 
fill the vacancy. I was then a member of the Executive 
Coimcil of the Governor of Bombay in charge of the Legal 
Department. Proposals for filling the vacancy had to be 
initiated from the Legal Department. The choice lay be- 
tween Kanga who was then Additional Judge and Bhula- 
bhai Desai. Both were my personal friends for whose 
qualifications, I had a high opinion. Making a choice 
was therefore difficult. Ultimately, however, Government 
decided to appoint Kanga. He held the appointment till 
the year 1935 when he resigned. He was knighted in 1928. 

VICAJl F. TAEAPOREWALA 

Taraporewala was for sometime practising as pleader 
in Rajkot. Then he became a Barrister and began to prac- 
tice at the High Court. He soon made progress and was 
briefed with me as my jxmior in many cases. He also like 
Kanga has not taken any part in public affairs. In May 
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1924, he was offered an Additional Judgeship which he 
accepted. He resigned his judgeship in 1926 and reverted 
to the Bar as he was not given one of the permanent judge- 
ships while another Additional Judge Mirza All Akharkhan 
who was junior to him was given the appointment. He 
acted as Advocate-General on several occasions. 

BBZIABBAl LBSAl 

It was in the year 1895 that I met Bhulabhai Desai as a 
young boy studying at College. His father Jivanji Desai 
who was practising as a Pleader at Bulsar, was one of the 
voters for the election of a member of the legislative Coun- 
cil of the Governor of Bombay to represent the Northern 
Division of the Presidency. Gokuldas and I were contesting 
the seat. I visited Jivanji at his house at Bulsar and he 
agreed to vote for me. If I remember right, Bhulabhai 
was present at the interview. Bhulabhai after getting his 
M.A. degree became Professor of Economics at the Gujerat 
College, Ahmedabad. He then became an Advocate in 1905 
and joined the Bar, 

After that Bhulabhai appeared in many cases with me 
as my junior. He soon came to the front rank. In those 
days, my complaint was that young people at the Bar were 
not taking their due part in public affairs and I used to 
take every opportunity to tell young members of the bar 
-that it was their duty to take part in public activities. 
Bhulabhai was a member of the Liberal Party for 
many years. At the Bombay session of the Fede- 
ration held in 1927, he supported the main resolution for 
the boycott of the Simon Commission. After his resigna- 
tion from the Liberal Party in 1931, he became an active 
member of the Congress. My personal relations with him 
became very close and have remained so. He is an impres- 
sive and fluent speaker on the platform and has made his 
mark as leader of the Congress opposition party in the 
Central Legislative Assembly. He acted as Advocate- 
General for some time. 
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When I was knighted in 1919, Bhulabhai in his letter of 
congratulation to me at Calcutta said: 

2nd January 1919 

My Dear Chimanlal, 

On this unique occasion I prefer a letter to a tele- 
gram for the former strikes me as conveying a more 
personal note than the latter. 

■ The high distinction conferred upon you does not 
come to anybody as a surprise, for it has been richly, 
earned by quiet and useful services rendered to the 
public cause for a quarter of a century. As Beaman 
would say, you look so infernally young that it is diffi- 
cult for me to go back so far as the commencement of 
your public career. 

The distinction bears to m.y mind a very personal * 
aspect. I have been far removed 'from you in public 
life for the reason that I have made copiparatively 
small progress in that direction but in the profession 
and in personal friendship, I claim to stand as near to 
you as almost anybody I can think of outside your 
family, I rejoice in the honour as if it was conferred 
upon me. 

This is the first instance of a member of the Bar 
having attained to this position. Yet, you knov/, as 
well as I do that the Bar here is such a medley that one 
regrets they will never appreciate this at its proper 
worth. Your real satisfaction is duty well done and 
next after that the appreciation of those who have the 
sense and the sanity to see where the true interests of 
India lie. 

■ . May God spare you long to enjoy this well-merited 

distinction and to serve the best interests of the coun- 
try which you love and serve more truly than those 
who profess to do so. 

Yours sincerely, 

. B. J. Desai 
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These extracts show the regard and friendly feeling 
he entertains towards me. It also shows that Bhulabhai 
was not till then an admirer of Congress politics. 

K. M. MUNSHI 

Hardeyram Anupram, uncle of K. M, Munshi was a 
great friend of my father. Munshi’s father Maneldal who 
w,as a Deputy Collector was also a friend of my family. In 
the year 1895 when there was a keen contest between me 
and Goculdas Parekh for a seat in the Bombay Legislative 
Council, Maneklal was one of the voters and he voted for 
me. 


When young Munshi became an Advocate and joined 
the bar, he came in contact with me and we worked to- 
gether in many cases. Munshi soon began to take part in 
politics. He was a member of the Congress and the Home 
Ride League till 1920 and resigned from the League and 
the Congress along with Mr. Jinnah in that year. He repre- 
sented the University in the Bombay Legislative Council 
for many years .and took a leading part in the passage of 
the University Bill of 1927. It was not till 1930 that he 
joined the Congx-ess again. When Mr. Gandhi started the 
Dandi march and the non-co-operation movement, I 
vividly remember Munshi coming to my Chamber one 
evening and telling me that he had decided to join the 
Congress. I tried to persuade him not to do so but I found 
that he had worked himself to such an emotional pitch 
that my advice would have no effect on him. He went 
headlong into the movement and suffered imprisonment for 
nearly two years. 

When in the early part of 1937, ministries were going 
to be formed imder the new Act, Munshi came to me and 
sought my advice as to what department he should take 
in the ministry. I advised him to get the Legal and Home 
portfolios. As Home Minister he acted strongly in putting 
down riots and disturbances. In other directions his very 
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strength and determination led him and the Congress Mini- 
stry to disregard all opinions but their own and led to con- 
siderable public discontent. Our personal relations in spite 
of violent differences of opinion have remained most friend- 
ly throughout. Munshi’s output of literary work is really 
phenomenal. With his large practice as a lawyer, one won- 
ders how he is able to turn out such a large quantity of 
literary work. He has no less than forty publications of 
merit to his credit. 

• 

, RUSTOM WADIA 

In many cases Wadia worked as my junior, specially in 
the court of Justice Beaman where he was much in demand. 
Wadia besides practising as a lawyer was running the Auto-- 
mobile Company. Ever since 1905 upto 1937, all the motor 
cars that I bought from time to time were supplied by that 
Company. Since 1926, when I began going to Europe every 
year, I and Wadia used to meet very often in London, 
Vienna and other places and became very friendly. 

N. H. MOOS 

Moos was a solicitor and partner in the firm of Payne & 
Company, He attended to the litigation between 'Haji Bibi 
and the Aga Khan, on behalf of the Aga Khan.. Justice 
Russell who heard the suit complimented him for the able 
manner in which he had examined "Witnesses on commis- 
sion and prepared the case. Moos thereafter qualified as 
a biarrister and joined the Bar. He later took the appoint- 
ment of Official Receiver and continued as such till the post 
was made stipendiary. Prom 1932, I and he worked toge- 
ther in various important matters for Kutch State for many 
years, I and he used to meet in London, Paris, Vienna, 
Monte Carlo and other places. Since the outbreak of the 
European War, he has gone to America and he is stiU there. 
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T his chapter deals with some important cases in whicl 
I appeared as counsel. Besides these cases, are alsc 
included some important ones in which I did not appear as 
counsel but which will be of interest to the reader. 

DAKOR TEMPLE 

The first case of importance in which I appeared soon 
after enrolment as a Pleader on the Appellate Side was the 
Bakor Temple Case in 1887. That temple which is situat- 
ed at the town of Dakor in the Kaira District, contains an 
idol of God Shree Ranchhodraiji who is held in great vene- 
ration by the followers of the Vaishnava religion through- 
out Western India. The temple was built in A.D. 1772 by 
Gopal Jagannath Tambekar at a cost of one lakh of rupees 
and the Gaekwar of Baroda endowed in perpetuitj-^ the 
revenues of the villages of Dakor and Kanjeri to the temple. 
The throne of the idol was covered with gold and silver by 
H.H. the Gaekwar at a .cost of Rs, 1,25,000. Tambekar was 
the hereditary manager and trustee of the endowed villages. 
Connected with the temple are many families of Brahmins 
who are called Shevaks, succeeding to their office by heredi- 
tary descent. They were in constant attendance on the 
idol and performed the daily services and kept in their 
custody all the cash, ornaments, clothes and other offerings 
dedicated to the idol. Also connected with the temple 
were the Gors or priests who conducted the pilgrims, their 
yajmans or patrons, to the shrine and performed the wor- 
ship of the idol on their behalf. 

Tambekar and some of the Gors filed a suit against the 
Shevaks under section 539 of the C.P.C. to have them de- 
clared trustees of the offerings to the deity and.^ to take 
accounts of their management. The District Judge of Ah- 
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medabad having dismissed .the. suit, the plaintiffs appealed 
to the High Court. Telang with Shantaram Narayen ap- 
peared for the appellants. Macpherson with Vasudev Kirti- 
itar^ and GpkuldaiS Parekh appeared for the respondent 
Shevaks. I was given a junior brief. The Shevaks took up 
the position that they were the owners for all secular pur- 
poses of the idol who in the spiritual sense they served 
and contended that all the offerings belonged to them free 
from secular obligations. The High Court (Justices West 
and Birdwood) held that Shevaks were Trustees of 
the offerings, etc., and were answerable as such. They said 
that it was indeed by strange if not wilful confusion of 
thought that the Shevaks set up Shree Ranchhodraiji as a 
deity for the purpose of inviting gifts and vouchsafing 
blessings, but as a mere block of stone, their property, for 
the purpose of their appropriating every gift laid at its feet, 
Thh High Court directed that a scheme be framed for the 
future management of the temple and its funds, giving due 
consideration to the established practice of the institutioii 
and to the position of the Shevaks. The Court also directed 
that a Receiver be appointed o’f the properties of the temple 
pending the framing ht the scheme. 

The Shevaks appealed against this decree to the Privy 
Council and the appeal was heard in 1899. The Shevaks 
engaged me to go to England to instruct counsel there on 
their behalf. Six Henry Maine, the author of Principles of 
Hindu Law was engaged for the appellants. I was present 
at the hearing of the appeal which was heard by Sir Richard 
Couch, Lord Macnaughton and a third judge. The Privy 
Council confirmed the decision of the High Court. A scheme 
was ultimately framed by the High Court in which suitable 
provision was made for the maintenance of the body of 
Shevaks. 

THE BHADBHUT CASE ■ 

In 1889 an Indian Assistant Collector had his camp at 
Bhadbhut, a village in the Broach District. At some dis- 
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tance from his camp, some Hindus were cremating a dead 
body on the bank of a river and the • smoke emanating 
therefrom came in the direction of the Assistant Collector’s 
tent. It was alleged that the Assistant Collector ordered 
the funeral pyre to be exinguished and the body removed 
from the spot. The incident caused a great sensation at 
that time and a committee of Bombay citizens was appoint- 
ed to take necessary measures in the matter. On repre- 
sentations being made to Government, they appointed Mr. 
Allen, the Collector of Broach, to investigate the matter 
and to make a report to the Government. 

The enquiry was held at Bhadbhut. Mr. Anderson, a 
Barrister, myself, and the late Motilal Munshi instructed 
by Gilbert of Payne, Gilbert and Sayani appeared for the 
villagers in support of the complaint. Pherozeshah Mehta 
appeared for the Assistant Collector. As a result of the 
enquiry, the Assistant Collector’s promotion was stopped 
for some years. 


TILAK TRIALS 

On June 13, 1897, there was published in the 
columns of Kesari, a nev/spaper then edited by Tilak, 
a report of the proceedings of the festival held in comme- 
moration of the coronation day of Shivaji at Raigarh. On 
June 22, Rand and Lt. Ayerst were murdered by some 
unknown persons. The issue further contained a his- 
torical lecture about the killing of Afzulkhan by 
Shivaji, together with the report of speeches made 
at the festival, one of which was delivered by Tilak 
himself in which he defended the action of Shivaji as justi- 
fiable. In the same issue of Kesari were published a col- 
lection of Marathi verses describing an imaginary awaken- 
ing of Shivaji from the sleep of centuries and representing 
him as lamenting in figurative language the decadence of 
Maharashtra as well as discoursing upon other matters in a 
spirit of discontent. 
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On July 27, the Government of Bombay instituted a 
prosecution against Tilak on a charjge imder section 124A 
of the Indian Penal Code for exciting disaffection against 
the British Government. Hlak was arrested the sajtne 
night in Bombay and an application for bail made to the 
Chief Presidency Magistrate was refused. An application 
was then made to the High Court for bail which was also 
refused. The case' was committed to the sessions on August 
2, 1897 and an application for bail was made to Mr. Justice 
Tyabji, the sitting judge in chambers. The application 
was made by Mr. Davar who by an irony of fate was the 
judge who tried Tilak for a similar offence in 1908 and 
sentenced him to six years’ imprisonment. Mr. Justice 
Tyabji granted bail on deposit of Rs. 50,000 in cash, Tilak 
was made to wait in the Prothonotary’s office till the .bail 
amoimt was produced. Mr. Dwarkadas Dharamsy was 
taking interest in the defence. In a short time, he produc- 
ed the necessary amount and Mr. Tilak was released. I 
took him in my carriage to Girgaum where he was staying 
with the late Daji Abaji Khare. 

The trial began before Mr. Justice Strachy and a spe- 
cial jury consisting of six Europeans, two Hindus and one 
Parsee. Tilak was defended by Mr. Pugh, then a leading 
Barrister of Calcutta assisted by Mr. Garth, and the trial 
lasted for a week and excited great interest throughout 
the presidenc3n The court and the galleries were packed 
and arrangements had been made to accommodate on 
either side of the Judge on the dais some prominent ladies 
and gentlemen, both European and Indian. At the end of 
the trial, the jury was divided in their opinion, six Euro- 
pean jm’ors giving a verdict of guilty while the three Indian 
jurors held the accused not guilty. Mr. Justice Strachj^ 
accepted the verdict of the majority and sentenced Tilak to 
eighteen months’ rigorous imprisonment. An application 
was made to the judge on behalf of Tilak wheif the jury 
retired to consider their verdict, to reserve for the consider- 
^ition of a full bench certain points of law arising from the 
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Judge’s charge to the Jury but this was refused. An appli- 
cation was then made for leave to appeal to the Privj’- 
Council which was heard by a Bench consisting of Chief 
Justice Farran, Justice Candy and Justice Strachy. This 
was also refused. Following this, an application v;as made 
to the Privy Council for special leave to appeal and Mr. 
Asquith (later Lord Asquith) appeared for Tilak in support 
of the application but it was rejected. 

Sometime in October I sought an interview with Lord 
Sandhurst, the Governor of Bombay, and put to him that 
it would be a very good gesture on the part of Government 
if they commuted the sentence passed on Tilak to the period 
already suffered and release him. I urged that the law 
had been vindicated by the conviction and the commutation 
that I suggested would create a very good feeling in the 
minds of the public who undoubtedly held Tilak in great 
esteem, while on the contrary, making him serve the full 
sentence would enhance the bitterness against Government 
and make Tilak a greater hero. Apparently Government 
had no use for my advice' and no action was taken, 

SECOND TRIAL OF TILAK 

In 1908 Tilak was again prosecuted under Sections 
124A and 153A for certain articles in Kesari. He was 
arrested on June 24, 1908 and bail was refused by the 
Chief Presidency Magistrate, On July 2, an application for 
bail was made by Mr. Jinnah on behalf of Tilak to Justice 
Davar and this was refused. 

The trial opened before Justice Davar and a special 
jury on July 13. At the first trial of Tilak, Davar had ap- 
peared for Tilak and Dwarkadas Dharamsy had furnished 
the bail amount. On this occasion Davar was the judge 
and Dwarkadas Dharamsy was Sheriff of Bombay and as 
such, he sat alongside the judge all throughout the trial. 
Branson, acting Advocate-General, conducted the pro- 
secution and Mr. Tilak conducted his own defence. 
The trial began on the 13th and ended on July 22. 
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^ The jury were divided in their opinion. Seven jurors who 
happened to be Europeans gave a verdict of guilty while 
two who happened to be Indians returned a verdict of not 
guilty. The judge accepted the verdict of the majority and* 
sentenced Tilak to six years’ transportation and a fine of 
Rs. 1,000. In passing sentence the judge said, “It is most 
desirable in the interest of peace and order and in the inte- 
rest of the country which you profess . to love, that you 
should be out of it for some time.” The veiled insinuation 
contained in the words “the country you profess to love” 
was very much criticised as an undignified sneer on the 
part of the judge. In contrast to this what Mr. Broomfield, 
as Sessions Judge of Ahniedabad said in passing sentence 
. on Mr. Gandhi stands in great relief. 

After the conviction, Lord Morley, Secretary of State, 
wrote to Sydenham on July 31, 1909: — 

“I won’t go over the Tilak ground again beyond 
saying that, if you had done me the honour to seek my 
advice as well as that of your lawyers, I am clear that 
it should not have been so dangerous as the mischief 
that will be done by his sentence. Of course, the milk 
is now spilled and there is an end of it.” 

Sydenham tried to explain his point of view to Morley 
but he stuck to his opinion and in his letter to Sydenham 
wrote on August 7, 

“Your vindication of the proceedings against Tilak 
does not shake me. That they were morally and legally 
justifiable is true enough and that the result may bring 
certain advantages at the moment is also true. But the ■ 
balance of gain and loss, when the whole ultimate con- 
sequences are counted up, that is the only political fact. 
Time must show.” 

On July 1, 1910, Lord Morley issued orders that Local 
Governments before launching ai political prosecution 
should refer the matter to the Government of India. 
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TAl MAHARAJ CASE 

Tilak was destined to be involved in heavy litigation 
in what was known as the Tai Maharaj Adoption Case in 
which very serious aspersions on his probity and character 
were cast in the judgment of the High Court pronounced in 
September 1910 and he . suffered under that stigma for 
nearly five years till in January 1915, he was thoroughly 
vindicated by the judgment of the Privy Council on appeal 
who held that there was not the slightest justification for 
what the' High Court had said about him and reversed the 
judgment of the High Court with costs throughout. The 
litigation arose under the following circumstances: 

One Baba Maharaj who was possessed of considerable 
property died in 1897 leaving a widow Sakvarabai popu- 
larly known as Tai Maharaj who was enciente. He direct- 
ed that if the widow did not give birth to a son or if the 
son born was short-lived, a boy should be adopted with the 
consent of his executors and trustees. Tilak and Khaparde 
were two of the four trustees named. In July 1900, a boy 
who was selected by Tilak and Khaparde was duly adopted 
and a deed of adoption was executed to which the widow 
was a party. 'The widow subsequently disputed the adop- 
tion and adopted another boy. A suit was filed by three of 
the trustees including Tilak and Khaparde to establish the 
first adoption. The Subordinate Judge who heard the suit 
held in favour of the adoption. Tilak was under cross- 
examination for five days in the trial court. 

The High Court (Justices Charidavarkar and Heaton) 
reversed the decree of the Subordinate Judge. Justice 
Chandavarkar in his judgment stated, “We are driven 
to believe that a considerable number of men of 
good position have conspired together to give false eviden- 
ce.” The Privy Council characterised this conclusion as 
being of the most serious character amounting to plain judi- 
cial finding of conspiracy and perjury. They further pro- 
ceeded to say “It is a priori difficult to understand how these 
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men with no object to gain and no interest to serve are 
supposed to have entered into the conspiracy and commit- 
ted the perjury which the High Court found. Their Lord- 
ships think the conclusion came to by the learned judges to 
be' entirely unwarranted by the facts.” 

. With reference to the serious irregularity of certain 
statements made by witnesses in a criminal Court being 
used, in the civil suit without having been put to the wit- 
nesses, the Privy Council said: “Their Lordships have ob- 
served with regret and with surprise that the general prin- 
ciples and the specific statutory provisions had not been 
followed. The verdict of the High Court is an inferential 
verdict — nonetheless sweeping on that account — but an in- 
ferential verdict actually of perjury.” The Privy Council 
quoted the following passage from Justice Chandavarkar's 
judgment: 

“The . question here is difficult. She was indeed 
willing to adopt. But was she a free agent when she 
adopted the fourth plaintiff, assuming that she had 
adopted him; or was she forced into it against her will 
by unconscientious means used by the first two plain- 
tiffs, i.e., Tilak and Khaparde, and unfair advantage 
taken by them of her ignorance and youth, and of other 
fiduciary relation between them.” 

The Privy Council "then observed: 

“With much respect to the learned judge, it is, 
notwithstanding the protracted arguments before their 
Lordships, even now somewhat difficult to gather what 
are the legal categories under which the attack upon 
this transaction is made. Unconscientious means are 
mentioned and unfair advantage is mentioned. It is 
needless to ask whether this implies fraud because 
their Lordships are of opinion that no sort of uncon- 
scientious means was employed by these trustees from 
•beginning to end of this transaction and that no unfair 
advantage was .either taken or meant, throughout the 
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whole course. It is true that the adoptive mother was 
a young widow, probably easily guided, and that the 
trustees are admitted to have been men of great influ- 
ence and strong personality, but Their Lordships are 
of opinion that these were used in no respect unduly, 
but with propriety and entirely in the interests of the 
proper administration of the estate. Their Lordships 
cannot approve of the idea that in India the law would 
make the possession of reputation or high standing an 
element of suspicion. If it were so, then the result in 
India would be to import pro tanto a disqualification 
and disability into the position of reputable men.” 

KESHAVJI ISSAB vs. G.I.P. BAILWAY 

The plaintiff sued the G.LP. Railway for damages for 
injuries sustained by him through the negligence of the 
railway. His case was that he travelled from Bombay to 
Sion and that at the Sion Station, the train overshot the 
platform, that at the spot where the train stopped it was 
dark and no warning was given that the train had passed 
the platform and so in descending he fell heavily and was 
seriously injured and disabled from attending to business 
for a long time. The trial judge, Justice Tyabji held in 
favour of the plaintiff and awarded damages. 

Subsequently the defendant railway applied for a re- 
view of the judgment on the ground that since the trial 
the defendant had discovered new and important evidence 
but Justice Tyabji rejected the application. The Railway 
Company appealed and made an application for permission 
to examine one witness. The Appeal Court consisting of 
Chief Justice Jenkins and another Judge granted the appli- 
cation and ordered that “further evidence” be taken. Seve- 
ral witnesses were accordingly examined in the Appeal 
Court. Then the Appeal Court decided that they should 
visit the scene of the accident under conditions approxi- 
mating as closely as possible to those which prevailed when 
the plaintiff met with his injury. Accordingly one evening 
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40 minutes after sunset (at which time the conditions' 
were thought to be as nearly possible like those obtaining 
a't the time of the accident)- the Court alon^ with the 
legal , advisers of the parties visited Sion Station and there 
they sat in the same carriage in which the plaintiff was 
travelling at the time of the accident and made a thorough 
investigation of the material conditions accompanying the 
accident. Having done this, the judges came to the con- 
clusion that the accident must be attributed to the plaintiff’s 
own carelessness and that the Company was not liable for 
negligence. On the additional evidence recorded, the Ap- 
peal Court declared: “The result may be stated in a single 
sentence. There is an end to the possibility of relying upon 
the plaintiff’s testimony,” .The plaintiff appealed to the 
Privy Council. 

The Privy Council strongly criticised the action of the 
Appeal Court in admitting additional evidence and said: 
“The Appeal Court had no jurisdiction to admit this evi- 
dence, it was wrongly admitted and does not form part of the 
evidence in this appeal.” Commenting on the action of the ' 
Appeal Court Judges in visiting the scene of the accident 
under what they called conditions approximating as closely 
as possible to those which prevailed when the plaintiff 
met with his injury, the Privy Council observed that the 
case was decided by the Appeal Court not on the testimony 
given at the trial as to what took place on the night of the 
accident but by the judges’ observation of what they saw 
on another night altogether. Their Lordships found it im- 
possible to admit the legitimacy of such procedure or the 
soundness of such conclusions. In the end, they reversed 
the judgment of the Appeal Court with costs and restored 
the judgment of Justice Tyabji. The respondents were also 
made to pay the cost of the Appeal. 

FERNANDES vs. COL. WRAY 

At the beginning of 1900 there was a banquet at Kolha- 
pur given by the Maharaja of Kolhapur at which Col. Wray, 
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the Political Agent was present. Soon after the banquet, it 
was alleged that poison (had been put by some one into 
either the drinks or some food and that this was aimed at 
Col. Wray. Fernandes who had looked after the catering was 
suspected and he was arrested and tried but was ultimately 
acquitted. Col. Wray took furlough and he left Kolhapur 
on March 6, 1900. He vacated the government bungalow 
that he was occupying at Kolhapur and sold his furniture 
before leaving. He arrived in Bombay on March 7, 1900 
and was residing with a friend at Malabar Hid, having 
planned to sail for England on March 10. On March 8 
Fernandes presented a plaint to Mr. Justice Russell to re- 
cover Rs. 10,000 as damages from Col. Wray for his wrong- 
ful acts in getting him arrested and prosecuted at Kolha- 
pur. Mr. Justice Russell rejected the plaint on the ground of 
want of jurisdiction. 

Against tMs order, an appeal was filed on the same day 
and notice of appeal was served on Col. Wray in Bombay 
on March 9. On March 10, Col. Wray sailed for England. 
The appeal was heard on December 7, 1900 by Chief Justice 
Jenkins and Justice TyabjL The question before them was 
whether the fact of CoL Wray having abandoned his resi- 
dence at Kolhapur and being in Bombay for a period of 
four days was sufficient to satisfy Clause 12 of the Letters 
Patent so as to give jurisdiction to the High Court to enter- 
tain the suit. Both the learned Judges held that as Col. Wray 
had no residence at Kolhapur or anywhere else and was in 
Bombay, the Court had jurisdiction. On that, the summons 
was served in the ordinary course on Col. Wray. Later on, 
the plaintiff applied for an issue of commission to the then 
Political Agent in Kolhapur for the examination of certain 
witnesses. This was granted but Government declined to 
ask the Political Agent to execute the commission. On 
that there was tension between the High Court and Gov- 
ernment. Ultimately, the suit was amicably settled. 
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“ CHA3IPI0N ” CASE' 

In 1900 W. A. Chambers, a leading architect who was 
the Editor of the Weekly paper Champion which was sup- 
porting the Congress politics of those days, ffled a suit fo 3 
libel against Kabraji, the Editor of Rost Goftar for certair 
observations made in Rast Goftar against Champion and its 
editor. Revett, Carnack and myself appeared for Cham- 
bers. The case was heard for several days before Mr 
Justice Tyabji and he decided in favour of the plaintiff. Ir 
the course of his judgment, Tyabji held that the attacl 
made by Rast Goftar was defamatory, and he spoke highlj 
of the Congress and said that he considered it the highes 
honour conferred upon him when he was chosen to preside 
over the Congress session in Madras. 

After the plaint in this case was filed and before th« 
case came on for hearing, Wacha who was the Bombaj 
correspondent of the paper Madras Standard in his weeklj 
letter referred to this case and characterised Rast Gofta't 
as “a moral plague.” He also commented on the merits o; 
the case. On that, proceedings in contempt of court were 
taken against Wacha. The matter was heard by Justice 
Russell, Scott, Pherozeshah and myself appeared for Wacha 
The judge imposed a fine of Rs. 300 on Wacha. 

Some time after the Champion case was decided 
Wacha again wrote about the case and said that Bhav 
nagaree was behind Kabraji in the defamation suit o 
Chambers against Kabraji and had himself paid the cost: 
of the suit. On this Bhavnagaree filed a suit for defama 
tibn, against Wacha, The suit came on for hearing befon 
Justice Starling. Scott, Pherozeshah and myself were coun 
sel for Wacha. But as Scott and Pherozeshah were attend 
ing the Legislative Council when the suit was called on 
I was in charge of the case that day. The hearing was 
however, adjourned and through the intervention of friend: 
it was referred to the arbitration of Sir Narayen Chanda 
varkar who was then a judge. Several hearings tool 
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place before Chandavarkar in the course of which the 
cheque given by Bhavnagaree for payment of the costs in 
the Chumpion suit was produced from the Bank. The re- 
sult was that Bhavnagaree’s suit was dismissed by the 
Arbitrator. 


MOOLJI JETHA LITIGATION 

The Moolji Jetha litigation went on for many years. 
One great good that came out of it was the establishment 
by the Mimicipal Corporation of Bombay of the Govardhan- 
das Soonderdas Medical College and the manning of that 
institution as well as the K.E.M. Hospital, entirely by 
Indian personnel. How that came about is stated in the Part 
“Municipal Corporation.” 

Moolji Jetha, a Bhatia, came to Bombay in the forties 
of the 19th century and established widespread business and 
amassed great wealth. The Moolji Jetha Market in Bom- 
bay was established by him. He had a son called Soonder- 
das. Soonderdas had two sons, Dharamsy and Gordhandas. 
Gordhandas was born in December 1874. Dharamsy had 
a son called Karsondas. Moolji Jetha had made a Trust 
Deed on October 17, 1872. He had also left a Will 
dated October 17, 1872 and he died in 1889. Soon- 
derdas died in January 1875 leaving a Will giving 
to both his sons an equal share. Dharamsy died in 
1889 and he also left a Will whereby he claimed that the 
properties comprised in the Trust of Moolji Jetha as well 
as in his Will belonged exclusively to him. It was con- 
tended thar as Gordhandas was born after the respective 
dates of the trust and the Will he could not take under 
them and the whole of the trust property passed to 
Dharamsy as he was born before the date of the trust. 

In 1899 Gordhandas filed a suit to have it declared that 
the Trust wholly failed as the one of the beneficiaries was 
not born at its date and also that the Will of Dharamsy had 
no effect. Karsondas, son of Dharamsy, who was then a 
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minor was made a defendant. Sir Griffith Evans from 
Calcutta, Davar and myself appeared for Karsondas. In 1901, 
Justice Russell decided in favour of Gordhandas and held 
that the Trust failed entirely. Justice Russell ordered that 
the costs of all parties should come out of the estate provid- 
ed that the guardians of Karsondas did not file an appeal. 

Karsondas on attaining majority tried to file an appeal 
and prayed for excuse of delay but. the application was re- 
fused. Gordhandas died in 1902 leaving a Will. He also 
executed a Deed of Poll of the same date. By these docu- 
ments, he directed his business to be continued by his exe- 
cutors one, of whom was Jamshedji Patel, his Solicitor, a 
partner in the firm of ManshuHal Damodar and Jamshedji. 
He provided that in addition to the solicitors’ firm getting 
all their costs for work that they may do for the estate, 
Jamshedji was to get a remuneration of one per cent on 
the income of his estate. Gordhandas by these documents 
gave his widow an authority to adopt a particular boy. 

Bhagvandas who was a partner of Gordhandas in the 
firm filed a caveat to the petition fox probate. It was con- 
tended on his behalf that the Will which consisted of 40 
pages was in the English language with which the testator 
v/as not familiar and there was no evidence to show that 
the testator had unders'tood the various provisions of the 
Will. Starling, Pherozeshah Mehta and myself appeared 
for Bhagvandas. Justice Russell granted probate. This 
Will was attested by Jamshedji himself and one of his 
clerks. On appeal, the Appeal Court excluded from pro- 
bate the clause about the personal remuneration of Jam- 
shedji. The executors appealed to the Privy Council who 
restored the decree of Justice- Russell. The Privy Council 
observed; — 

“Jamshedji by the course he took, has brought this 
litigation on himself but after all the question is one 
to be decided on consideration of the whole evidence 
and the circumstances of the case.” 
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Karsondas Dharamsy filed various suits against the exe- 
cutors and trustees of Gordhandas Soonderdas and 
Chaturbhuj Gordhandas, the adopted son of Gordhan- 
das, but failed in all of them. 

One morning Shet Naranji Dwarkadas who was at the 
time a leading industrialist in the Bhatia community came 
to me and told me that Lalji Naranji brother of the widow 
of Gordhandas wished to see me for the purpose of bring- 
ing about an amicable settlement between the two branches 
of the family irrespective of their legal rights as a 
result of the various suits. I had at that time a 
very strong prejudice against Lalji because of the evidence 
he had given in the probate proceedings on Gordhandas’ 
Will. I therefore told Naranji that I did not care to see 
Lalji. Naranji Dwarkadas, however, ultimately persuaded 
me to hear what Lalji had to say. Lalji came to me and 
he impressed me by the way in which he assured me that 
whatever the legal position created, his great desire was 
that the two branches of the Moolji Jetha family should 
make up with each other and act harmoniously and that the 
parties should agree to leave the whole matter to my 
arbitration. 

I told Lalji to consult his lawyers about his idea of 
appointing the counsel on the other side as arbitrator. He 
came to me some days afterwards and said that both Scott 
and Lowndes who were their lawyers welcomed the idea of 
a settlement. In October 19, 1908, the parties signed a sub- 
mission paper appointing me sole arbitrator to settle all 
matters between the parties. It was expressly provided 
that the parties waived all legal technicalities, bars and 
other positions created by reason of litigation determined 
or pending and it was further stipulated that I was at per- 
fect liberty to determine what in my absolute discretion I 
• considered fair and equitable between the parties. It was 
also arranged that the parties should appear in person be- 
fore me and that no lawyers were to represent them. 
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The arbitration was conducted in a very friendly spirit 
and everything was settled finally to the satisfaction of 
both parties sometime in 1910. Chaturbhuj Gordhandas on 
the conclusion of the arbitration wrote to me as follows; 

“Please accept our best thanks for the fairness and 
impartiality shown by you while settling some diffi- 
cult questions to the entire satisfaction of both the 
parties.” ' , ^ - 

My fees as arbitrator were fixed in the reference paper 
at a substantial figure. This at the time created jealousy 
in some quarters. One Judge so far forgot himself as to 
make reference to it in a vicious manner in a suit before 
him. I was appearing on one side in the case and th.is 
award was incidentally referred to in the proceedings. The 
learned Judge said: “Is that the award in which the arbitra- 
tor got a fat fee and the parties settled between themselves 
after a few sittings?” I replied “Your Lordship is much 
mistaken; those arbitration proce^ings lasted for more 
than, two years and the arbitrator was not as lucky as an- 
other arbitrator who got his fee of Rs. 20,000 after holding 
no more than two sittings as the parties at that stage settled 
between themselves and the arbitrator had nothing further 
to do.” The arbitrator I referred to was the Judge himself 
v/hen he was at the Bar. 

I remember how . one arbitrator took one lakh 
of rupees ' as his fee under , very peculiar circum- 
stances. The partners in a firm had fallen out and had gone 
to court. Then they referred their disputes to an arbitra- 
tor and he was also asked to wind up the partnership and 
determine the monetary obligations of the partners inter se. 
The parties had previously got the arbitrator appointed 
receiver of the assets of the firm anji he was in possession 
of the assets as such receiver at the date of his award. In 
^ ihe award, he put down his remuneration as arbitrator at 
one lakh of rupees and in his capacity as receiver, paid 
this amount to himself as arbitrator. The fee was out of 
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all proportion and ordinarily it would have been open tc 
the parties to go to court to have a reasonable remunera- 
tion fixed for the arbitration as the amount of remunera- 
tion had not been, fixed in the reference to arbitration. 

The arbitrator, however, was too clever for them. In 
his award, he had stated that the firm had kept two sets of 
books, one for income-tax purposes and another showing 
the real profits of the firm and that he had made up the 
accounts of the firm on the footing of the books showing 
the genuine state of affairs. With this statement in the 
Award, the parties could not venture to go to court as 
they would have rendered themselves open to criminal pro- 
ceedings for keeping false accounts to deceive the income- 
tax authorities. 


THE CAUCUS CASE 

In 1907 the general elections to the Bombay Municipal 
Corporation were to take place. At that time, one of the 
constituencies was that of the Justices of Peace for the town 
and island of Bombay They had to return 16 members. Sir 
Pherozeshah Mehta was consistently returned for many 
years by that constituency. Pherozeshah had by his ser- 
vices both inside and outside the Corporation acquired a 
commanding position in the deliberations of the Corpora- 
tion. Some European members as well as the then Munici- 
pal Commissioner, Mr. Sheppard, formed a clique which 
was in those days called the 'caucus’ to defeat Pherozeshah 
at the polls. Harrison, the Accountant-General, Gell, the 
Police Commissioner and Lovat Fraser, the then Editor of 
The Times of India took a leading and active part in the 
campaign. Mr. Lowndes, who was then at the Bar, can- 
vassed busily among the lawyers to secure support for the 
‘caucus’ candidates. I knew that Mr, Inverarity who had 
great regard for Pherozeshah was unwilling to vote against 
him but he was ultimately persuaded to join in the camp- 
aign. 
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The Justices’ constituency consisted of ineri who were " 
all nominated to that Office by Government and a very 
large number of them were Europeans. The ‘caucus’ 
organisers made a ticket of 16 persons whom they recom- 
mended for election by the Justices and the Justices were 
exhorted to vote for that ticket from which Pherozeshah 
was, of course, excluded. For many days, great excitement 
prevailed in the city and there was deep public resentment 
in Bombay, as also in many other parts of the presidency at 
the activities of the ‘caucus.’ Their attempt to oust Pheroze- 
shah who was the builder of the Bombay Municipal Corpor- 
ation’s constitution and who had guided that body to a high 
level of efficiency and prestige was condemned. The follow- 
ing were the 16 names put forward by the ‘caucus’: — 

H. K. Greaves 
D. M. Silva 

Haji Yusuf Haji Ismail 
R. T. Nariman 
Gulamhussein K. Ebrahim 
Jamshedji A. Wadia 
James MacDonald 
Cowasji Jehangir Readymoney 
N. V. Mandhk 
Phiroze C, Sethna 
Mahomed Hajibhai Laiji 
Dinanath B. N. Dandekar 
Jehangir R. Dubash * 

Shek Ibrahim Hafiz 
D. B. Petit 

Vasantrao A. Dabholkef 

The poll was taken in the Municipal Hall on February 
21, 1907 at a meeting of the Justices when the Municipal 
Commissioner, Sheppard presided. When the meeting 
began, I raised a point of order that the election tiiat 
was being held was illegal on the ground that the Muni- 
cipal Commissioner had altered the date of the election 
which he had once notified and that it was not competent 
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for him to do so. Sheppard overruled my objection. The 
result was declared the next day and 14 out of the 16 ‘caucus’ 
ticket candidates succeeded and Pherozeshah Mehta stood 
seventeenth. Public indignation on the declaration of the 
result was very great. 

The organisers of the ‘caucus’ had aimed at diminishing 
the authority and prestige of Pherozeshah but their action 
had the contrary effect of very much enhancing his popu- 
larity and influence on the public mind. The 16th person 
who .got in, was Suleman Abdul Wahed of Ladha Ibrahim & 
Co., who had contracts with the Municipal Corporation 
and was, therefore, under the Municipal Act, disquali- 
fied from being a Councillor. A petition was presented to 
the Chief Judge of the Small Causes Court to declare that 
he was disqualified from being a Councillor. The Chief 
Judge held that Suleman Abdul Wahed was disqualified 
and Pherozeshah Mehta who stood 17th got automatically 
elected to the Corporation. 

Bhaishankar Nanabhai who was a sitting member of the 
Corporation and Senior partner in the solicitors’ firm of 
Messrs. Bhaishankar Kanga and Girdharlal filed a suit 
against the Municipal Corporation of Bombay, the Munici- 
pal Commissioner and the 16 persons who were elected 
Councillors at the J.P.’s election to have it declared 
that the election was void and that the sitting Coimcillors 
may be declared as automatically continuing to be members 
under one of the provisions of the Act. The main ground 
was that the Municipal Commissioner havipg fixed the 
J. P.’s election to take place on February 13, the polling 
should have taken place a week later on February 20, but 
the Municipal Commissioner altered the dates to the 14th 
and 21st of February respectively. It was contended that 
the Municipal Commissioner having once fixed the dates 
had no power to alter them and that the polling not having 
taken place on February 20, the election held on February 
21, was no election at all. 
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, . I appeared with the late P. J. Padshah for Bhaishankaf, 
Inverarity,. Scott and, Lowndes appeared for the. Muni- 
cipal Commissioner and the Corporation. Among the issues 
raised by Inverarity, there was one which challenged the 
jurisdiction of the Court to try the suit. The suit was heard 
by a special Bench consisting of Sir Lawrence Jenkins, the 
Chief Justice, and Justice Batty. In order to be able to 
decide the question of jurisdiction properly, the Court went 
into all the issues that were raised in the case. They how- 
ever, ultimately decided the suit on the question of juris- 
diction and held that as the right that the plaintiff was 
claiming, viz., to have it declared that he continued to be a 
Councillor, was a creature of the Municipal Act which 
again provided the remedy of an appeal to the Chief Judge 
of the Small Causes Court, the plaintiff must go to that 
tribunal. The suit was therefore dismissed. 

The hearing of the case created great interest and the 
Court was crowded by members of the legal profession as 
well as by the public. In delivering judgment, Sir Law- 
rence Jenkins complimented me by saying that I argued 
the case “with considerable skill and resource.” The next 
day after the judgment was delivered the Chief Justice sent 
for me in his Chamber. Justice Batty was also there. The 
Chief Justice then told me that he and Justice Batty felt 
that they could not allow, this opportunity to pass without 
communicating to me personally their high appreciation 
of the manner in which I conducted the case. He added 
“Mr. Inverarity if he had appeared on your side, couldvnot 
have done better.” 

A Petition was filed in the Small Causes Court by Sir 
Balchandra Krishna, Mr. Hormusji A. Wadia and Mr. 
Jehangir B. Petit to set aside the election on the ground of its 
not having been a free and fair one and on account of the 
form of the voting papers etc. The case was heard by the 
Chief Judge, Rustoihji Patel and his successor Mr. N. W. 
Kemp. Jinnah appeared. for the peitioners. Some inci- 
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dents were witnessed, some damaging disclosures were made 
and some Justices had to look foolish. In the result, the 
Chief Judge upheld the election. A representation was 
thereafter made to Government by Gokuldas Parekh, H, S. 
Dikshit and myself pointing out the gross impropriety of 
official interference in the election but it met with no better 
fate. A mass meeting was held at Madhav Bag on April 
7, 1907 presided over by G. K. Gokhale to give expression 
to the universal feeling of condemnation of the unconstitu- 
tional action of Government officials and a memorial was 
drafted to the Viceroy praying for enquiry into the affair. 
The Indian Government’s reply to the memorial was that 
the matter was fully investigated by the Law Courts and 
they had no orders to pass in connection with the prayers 
of the Memorialists. 

SUITS AGAINST AGA KHAN 

In the year 1908, one Haji Bibi, a member of the Aga 
Khan’s family, filed a suit against him claiming that all 
the offerings and presents that he got from his followers 
were for the benefit not of himself alone but of all mem- 
bers of the family. Bahadurji, myself and Bhulabhai Desai 
appeared for the plaintiff and Inverarity appeared for the 
Aga Khan. The suit went on for many days and 128 issues 
were raised. For a considerable time Bahadurji conducted 
the case. Later, he left the case to Bhulabhai Desai. I 
never attended except once to argue a point of law. In those 
days counsel in the case who did not attend at the hearing 
was paid 2 G.Ms. (30 rupees) for each hearing by way of 
what was called “nominal refresher.’’ The time occupied 
in the hearing of the case may be judged from the fact that 
though I never attended except on one occasion, I got by 
way of these nominal refreshers something like Rs. 2,500. At 
a later stage in the case, Bhulabhai also withdrew under 
the following circumstances and thereafter there was no 
appearance for the plaintiff. 
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During the progress of the' trial, the Judge was told 
that if questions were put to the witnesses in Court, simi- 
lar to those put to witnesses examined on Commission and 
if such questions and answers were published in the news- 
papers, there would probably be an outburst of violence 
between the Muslim commimities in Bombay. When the 
Aga Khan was being cross-examined, a question was .put 
to him which the Judge thought was calculated to cause 
excitement and animosity. The Judge said so to the coun- 
sel who was cross-examining the Aga Khan but the coun- 
sel insisted on putting the question and the Aga Khan 
answered it. The Judge then intimated that if similar 
questions were to be put, he would .clear the court. The 
next question being of the same character the Judge order- 
ed the court which was then crowded with Muslims to be 
cleared. While the court was being cleared, the Judge asked 
counsel for 'the plaintiff and counsel for the Aga Khan to 
come up to him and he explained to them the reasons for 
ordering the court to be cleared. After the court iwas 
cleared, the plaintiff’s counsel intimated that under the 
circumstances, he had instructions not to proceed with the 
case. 

Ordinarily in the absence of the plaintiff, the hearing 
would have stopped there and the suit would have been 
dismissed. Inverarity contended that the plaintiff by 
withdrawing could not deprive the defendant of the judg- 
ment to which he was entitled and that the Court should 
deliver judgment on the materials before it. Russell ac- 
cepted this position and gave judgment in the Aga Khan’s 
favour holding that all offerings were made to him per- 
sonally and that the other members of the family were not 
entitled to their benefit. In his judgment. Justice Russell 
highly ‘complimented Inverarity for his able conduct of 
the case and also Moos, the solicitor instructing him 
for the great skill with which he had prepared the case and 
had examined the witnesses on commission. 
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In 1930 I appeared for the Aga Khan in a suit filed 
against him by some members of his jamat at Karachi for 
a declaration that the Jamatkhana and other properties in 
Karachi held by the Aga Khan did not belong to him per- 
sonally as he claimed, but were the properties of the Jamat. 
The case was to be heard by the Judicial Commissioner’s 
Court. I had to go to Karachi more than once for this case. 

Before I went to Karachi for the final hearing, the soli- 
citors of the Aga Khan had a conference with me, and the 
late Dinsha Mulla and we laid down the lines on which the 
case was to be put before the court. There were several 
points arising and we came to the conclusion that there 
was nothing in one of them and that we should not argue 
it. The case lasted for several days. In consultation with 
the pleaders at Karachi, I intimated to them my own and 
MuUa’s view about that particular point and they agreed. 
When I had finished arguing all the points we had decided 
to urge, I turned to the Karachi pleader and asked him 
whether we stuck to our view not to press that particular 
point. He said “Why not put it? Nothing will be lost.” So 
I urged that point also and to our surprise when judgment 
came, we won the case mainly on that point. 

This reminds me of what Sir Lawrence Jenkins once 
jocularly said about Sir Charles Paul who was Advo- 
cate-General at Calcutta. He used to press every point, 
good, bad or indifferent. Jenkins asked him once why he 
was doing so. His answer to Jenkins was: “You never 
know when you catch the fool sitting up there,” meaning 
the judge. 

MOTILAL SHIVLAL vs. BOMBAY COTTON MFG. CO. 

In April 1910, Motilal Shivlal, a rich Hyderabad banker 
whose affairs in Bombay were managed by one Dani sued 
the Bombay Cotton Manufacturing Co., for two lakhs of 
rupees being the sum standing in the books of the company 
as due to him. The defence was that the defendant com- 
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pany did not owe anything to the plaintiff and that the en- 
tries in its books were the result of a fraudulent arrange- 
ment between Dani and the persons in charge of the ma- 
nagement of the three companies, Bombay Cotton, Tricum- 
das Mills and Luxmidas Mills, whereby the indebtedness of 
Tricumdas Mills and Luxmidas Khimji Mills which were 
insolvent was transferred to the Bombay Cotton Manufac- , 
turing Company, and that no money had really passed from 

Motilal Shivlal to the Bombay Cotton Mills, 

( 

The case was heard by Justice Beaman. I appeared 
for the plaintiff, Motilal Shivlal. Dani, the munim of the 
plaintiff, was the principal witness on his behalf and in 
order to shake his credit, he was severely cross-examined 
with regard to certain alleged falsifications of accounts and 
balance sheets of the Tricumdas Mills of which he was a 
Director. Justice Beaman disbelieved Dani’s evidence and 
held that the transaction on which the suit was based was 
fraudulent. With regard to the two witnesses, Devji and 
Tricumdas Dwarkadas, called for the defence, the judge 
relied on their evidence and said, “Very seldom indeed has 
a party in these courts such serviceable, clear-headed and 
as it appears to me, absolutely truthful witnesses as these 
two boys to offer in respect of its case.” 

Motilal Shivlal appealed and the Appeal Court (Chief 
Justice Scott and Justice Russell) reversed Justice Bea- 
man’s judgment. Scott remarked in his judgment that the 
cross-examination of Dani with regard to the fraudulent 
nature of a balance sheet not connected with the matter in 
dispute, placed him in an uncomfortable position, and re- 
duced him to shuffling answers but it did not affect the 
story of the events in dispute, and that his evidence with 
regard to that was straightforward and convincing. On 
appeal to the Privy Council, that tribunal reversed the 
appeal court judgment and restored the judgment of 
Beaman. They took strong exception to the observation of 
Scott that the cross-examination of Dani which convicted 
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him of being a party to a false and fraudulent balance 
sheet of Tricumdas Company was not a very relevant point. 
The Privy Council said: 

“The observation might be of disastrous effect if 
accepted. Cross-examination to credit is necessarily 
irrelevant to any issue in the action; its relevancy con- 
sists of being addressed to the credit or discredit of the 
witnesses in the box so as to shov/ that his evidence for 
or against the relevant issue is untrustworthy. It is 
most relevant in a case like the present where every- 
thing depends on the Judge’s belief or disbelief in the 
. witness’ story, and to excuse him and actually accept his 
story on the ground that he was uncomfortable when 
he was shown to be a fraudulent falsificator of accounts 
is to adopt a course which Their Lordships cannot fol- 
low.” 

GOLDEN GANG CASE 

A young Bhatia came into a large fortune from his 
adoptive father. Certain people entered into a conspiracy 
to relieve him of some part of his inheritance. They exe- 
cuted the following scheme. One of them bought a piece 
of land at Malabar Hill for a certain amount. He then, after 
the expiry of a short time, purported to sell the land to 
one of his associates for a considerably enhanced price. 
After another interval, this purchaser purported to sell the 
same land at an enhanced price to another associate and 
so on. By reason of these fictitious sales, the conveyance 
to the last associate purchaser showed a heavy price. 

The last associate offered the land to this young heir 
and sold it to him for a further enhanced price. The young 
purchaser paid a certain amount towards the purchase 
price and gave a promissory note for the balance which was 
. substantial. Then the member of this gang who was the 
vendor to the young man filed a short cause suit on this 
promissory note. I was briefed for the plantiff. Neither I 
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nor the attorneys had any knowledge of the previous bogus 
transactions. We took it as an ordinary simple suit on a 
promissory note. The suit appeared on the board of Jus- 
tice Chandavarkar and when it, was called on, counsel 
appeared for the defendant and asked for an adjournment 
to enable the defendant to put in a written statement and 
to contest the suit as it was a fraudulent transaction. The 
judge granted the adjournment. When the written state- 
ment was filed, it related the whole story. In the result, 
Chandavarkar after protracted hearing in which the whole 
fraud was exposed, dismissed the suit and if I remember 
rightly granted the counter-claim of the defendant for 
return, of the moneys already paid. In his judgment, he 
characterised those associates in frauds “a> Golden Gang” 

INDIAN SPECIE BANK 

Chunilal Saraya who had qualified as a Doctor having 
taken the L.M. & S. degree of the Bombay University and 
whom I knew from my College days had ambitions in the 
sphere of jfinance. Instead of practising the medical profes- 
sion, he joined the Bank of Bombay as Assistant Shroff. 

, He proved a very efficient officer in the banking line. He 
however, had great attraction for speculation and he 
plunged into it from time to time. As the authorities of 
the Bank disapproved of this he retired and got a pension 
as he had put in 17 years’ service. Later he took part in 
promoting the Bank of India and it was contemplated that 
he would be its first Manager. Through some disagreement, 
however, between the chief promoters and Chunilal, he did 
not join the Bank. 

He then promoted the Indian Specie Bank which 
vrent on for some years. It was said that Chimiial’s 
speculative instinct had led him to comer silver on behalf 
of the Bank. The bazar was thick with rumours about this 
and a petition for winding up the Bank was presented to 
the High Court on the ground mainly that the Bank had 
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-largely speculated in silver involving heavy loss and that 
the substratum of the Bank had gone. 

I appeared for the Bank to oppose the petition. During 
consultation I asked Chunilal to let me know what the real 
facts were, and he swore that the Bank did not own any 
silver at all. At the hearing of the petition before Justice 
Davar, I stated on instructions that the Bank did not own an 
ounce of silver. The petition was dismissed and Chunilal 
got a big ovation in the market. The real fact as it later 
transpired, was that the Bank had in fact bought large quan- 
tities of silver but in the accounts, it was shown that one 
Nanabhai who turned out to be a man of straw, had pur- 
chased all that silver and the Bank had financed him and 
the silver was pledged to the Bank and was in the Bank’s 
possession. This was merely a camouflage but Chunilal 
was technically right on the face of the books when he said 
that the Bank did not own an ounce of silver. He had cor- 
nered this silver expecting that prices would go up and the 
Bank would ' make a huge profit. The Government of 
India, however, released a considerable quantity of silver 
for sale in the market with the result that the prices tum- 
bled down and the Bank was a heavy loser. 

A second petition for winding up was presented and 
the court ordered the Bank to be wound up. Within a few 
days Chunilal died suddenly at his residence at Bandra 
and it was generally believed at the time that he had com- 
mitted fuicide. With the crash of the Bank, the Directors 
came into trouble and proceedings for misfeasance were 
started against them. These proceedings lasted for a con- 
siderable time in the High Court. 

X vs. X 

Mr. X was a high officer of Government. Mrs. X 
filed a petition for divorce against him on the ground of 
adultery. The matter was heard by Justice Davar in ca- 
mera in his Chamber. The evidence in support of the alle- 
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gation of adultery was that of a solicitor’s clerk who had 
watched Mr. X going into a brothel and remaining inside 
for sometime. There was no appearance for the, defence. 
A decree nisi was passed. Subsequently, under the in- 
structions of Government, the Advocate-General inter- 
vened as the King’s Proctor does in England and charged 
that the divorce proceedings were collusive and several 
affidavits in support of that allegatioiT^re filed. Some 
time afterwards, however, the Advocate-General withdrew 
his opposition. 

The case appeared on board for decree absolute' 
before Davar and I was briefed for the petitioner. As the 
Advocate-General’s opposition had been withdrawn, I 
thought that the decree absolute would follow as a matter- 
of course and that no further argument was needed. I was 
engaged that morning in the Appeal Court and so I asked 
Bhulabhai Desai to hold my brief before Davar and 
to obtain the decree absolute. On the matter being called 
on, Bhulabhai stated that there' was no opposition and 
that the decree absolute- should be passed. The judge, how- 
ever, said that Government might withdraw their opposi- 
tion but the affidavits on which they relied were on record 
and it was for him to decide whether the decree should be 
made absolute. On that Bhulabhai asked for an adjourn- 
ment which was granted. At the adjourned hearing,, 
I appeared and after some discussion. His Lordship granted 
the decree absolute. This was the only instance in which 
Government intervened in divorce proceedings. 

ZORASTBIAN CONt^RT’S CASE 

In the year 1914 there was great controversy in the- 
Parsi community over the rights of certain persons (origi- 
nally belonging to other sects and religions who had be- 
come converts to the Zorastrian religion) to the benefit of 
the funds and institutions held by certain trustees for the 
benefit of the Parsi community. The controversy arose 
under the following circumstances. 
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Mr. R. D. Tata of the Tata family married a French 
lady and. she was converted to Zorastrianism by appropriate 
rights. There was another lady, a Rajput, who had also 
been similarly converted. The question arose whether these 
converts were entitled to participate as, Zorastrians in the 
benefit of certain trusts and particularly the Towers of 
Silence and the Godavia Agyari. The trustees had notified 
that they would not allow the two ladies to participate in 
the benefits of the funds and institutions under their ma- 
nagement. In order to get this question decided, a suit was 
filed by Sir Dinshaw Petit and others, among them being 
Mr. R. D. Tata, against Sir Jamshetji Jeejeebhoy and the 
other trustees of the funds and properties of the Parsi Pan- 
chayet. The object of the suit was to have it declared that 
the Zorastrian religion allowed conversion and that the 
funds and properties in the hands of the trustees were en- 
dowed for all Zorastrians and that, therefore, converts were 
entitled to the benefits of those funds and properties in- 
cluding the Towers of Silence and Godavia Agyari, There 
was also a prayer for declaration that the defendants were 
not validly appointed trustees. , 

A Special Bench consisting of Justices Davar and 
Beaman was constituted to hear the suit which went on 
for many days. The court' held on the main issue that as 
the plaintiffs had not been denied the benefits of the trust 
property, and the two ladies who had been denied such 
benefit not having joined as plaintiffs, it was not competent 
to the plaintiffs to sue and that any decision given by 
the court would not bind those two ladies. Curiously 
enough, however, the court proceeded to decide the main 
issue in the suit and held that the benefit of the said funds 
and properties was confined only to Parsi Zorastrians and 
not to converts. 

SURAJMAL vs. HOBNIMAN 

The Bombay Chronicle in its issue of March 15, 1916 
published certain articles under the heading “A Solicitor 
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and his Client— Matter for Investigation.” The article re- 
ferred to the conduct of Surajmal Mehta a solicitor, as 
appearing in the course of certain litigation and reciting the 
allegation made against him, said that the Court and -the 
Law Societ 5 ’- should enquire into the matter, Surajmal there- 
upon filed a libel suit against Horniman, the editor of the 
Bombay Chronicle. 

The suit was heard by Justice Macleod. Bahadurji and 
myself appeared for Horniman and Strangman for Suraj- 
mal. Macleod decided in favour of Surajmal and gave 
a decree for Rs. 3,000 and costs against Horniman. Hor- 
niman filed an appeal which was heard by Chief Justice 
Scott and Justice Heaton. I argued the appeal for Horni- 
man, and Strangman appeared for Surajmal. The appeal 
lasted for several days and excited great public 
interest. The two judges differed in their opinion, 
Scott holding that what had appeared in the Chronicle was 
fair and honest comment on a matter of public importance, 
while Heaton held that the comments were not fair. 
When the differing judgments were delivered Scott 
said that the matter would be referred to a third 
judge for final decision. I objected to this and urged that 
under clause 16 of the Letters ' Patent, when the judges 
differed in a matter arising on the Original Side of the 
High Court, the opinion of the senior judge must prevail. 

A day was fixed for arguing the point and Strangman 
and I argued the question on opposite sides. Both Scott and 
Heaton held in my fa^mur with the result that Scott’s opi- 
nion prevailed and Surajmal’s suit was dismissed, the court 
in view of the difference of opinion making no order as to 
costs. Surajmal appealed under the Letters Patent against 
this decision and the appeal was heard by a full ben'ch con- 
sisting of Justices Batchelor, Beaman and Marten 3 
appeared for Horniman, and Strangman for Surajmal The 
appeal was argued at considerable length and the couri 
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reserved judgment. In the end, concurring judgments were 
delivered upholding the view of Scott that the article in the 
Chronicle was a fair and honest comment on a matter of 
public importance and the suit was dismissed. Surajmal 
was made to pay the costs of Horniman throughout. 

SHIVLdL MOTILAL LITIGATION 

The Shivlal Motilal family whose original home was 
Nagore, a small village in Jodhpur State, migrated 
to Hyderabad, where it developed large business and 
amassed great wealth. The business was carried on in the 
name of Shivlal Motilal at Hyderabad and Bombay. Moti- 
lal died in June 1917 leaving behind his adopted son Bansi- 
lal and Bansilal’s five sons, the eldest of them being Govind- 
lal. The relations between Motilal and his adopted son 
Bansilal were very strained and it is said that Motilal had 
openly told Bansilal, that he, Motilal, wished and prayed 
that Bansilal in his turn got from his son the same sort 
of treatment that Bansilal had been giving to his father, 
Motilal left a Will whereof he appointed his grandson, 
Govindlal, the sole executor and trustee, and gave the 
bulk of the property to his grandsons. The property left 
by him was estimated at about Rs. 10 crores. 

In July 1917, Govindlal filed a suit in the High Court of 
Bombay against his father Bansilal and his other brothers 
in which he propounded the Will of Motilal. On the same 
day, Bansilal filed a suit against Govindlal and his other 
sons for a declaration that all the properties in the hands 
of Motilal Shivlal at his death were ancestral joint family 
properties and at the death of Motilal, these properties pass- 
ed by survivorship to Bansilal and his sons and grandsons. 
He contended that the will executed by Motilal Shivlal 
was null and void and inoperative, so far as the ancestral , 
joint properties were concerned, and sued for partition of 
the same. He also submitted that his wife Budribai was 
entitled to a share on such partition. 
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In both suits, applications were made for the appoint- 
ment of a Receiver of the property.- Govindlal contended 
that he should be appointed Receiver and in support filed 
affidavits from well-known citizens of Bombay testifying 
to his fitness. Bansilal pressed for the appointment of the 
Official Receiver and Justice Marten appointed R. D., Sethna, 
the then Official Receiver, as ' Receiver of properties 
in British India, and by' consent of parties, also of 
the Hyderabad property. The Receiver accordingly 
w-ent to Hyderabad but he was prevented by the 
Hyderabad authorities from taking possession. The Nizam’s 
Government declined to allow any order of the High Court 
of Bombay to be carried out within Hyderabad jurisdiction. 
On am application to the Bombay High Court, Justice Kajiji 
and in appeal Chief Justice Scott and Justice Macleod up- 
held the view of the Hyderabad Government. The Appeal 
Court suggested that the Receiver should file a suit against 
the parties in the Hyderabad Court and ask that ‘he him- 
self should be appointed Receiver by the Hyderabad Court, 
The Receiver accordingly filed a suit in the Hyderabad 
High Court to which Budribai was made a defendant along 
with all the parties in the Bombay suit, but the judge who 
heard it dismissed the case on the ground that the Bom- 
bay High Court had no jurisdiction to appoint a Receiver 
of Hyderabad/ property. 

An appeal was filed in the Hyderabad High Court by the 
Receiver. Mr. Mulla appeared for the Receiver and I ap- 
peared for Budribai instructed by Mr. Romer of Messrs. 
Merwanji Cola & Co, 

When I reached Hyderabad, Mulla who was appearing- 
on the other side met me and said that the Judges had inti- 
mated that the appeal would not be heard then as the 
Judges were going to sit on some Commission. I and 
Mulla then saw the Chief Justice and he referred us to 
the- Judicial Secretary. Ultimately, it was arranged that 
the Court consisting of the. Chief Justice and two other 
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Judges would hear our appeal in the afternoon and they 
would sit on the Commission in the forenoon. The hear- 
ing of the appeal lasted several days. We discovered that 
one of the Judges did not know English and I and 
Mulla were arguing in English citing numerous authorities. 
The other Judge knew English but during the course of 
argument, it appeared that he was against us, while the 
Chief Justice appeared to be in our favour. Ultimately, 
the Chief Justice and the Judge who did not know English 
agreeing with him, decided the appeal in our favour. 

As regards the' question whether Bansilal’s wife was 
entitled to an equal shai'e on partition, a Commission was 
issued in the Bombay suit to take evidence on custom in 
Jodhpur State. Ultimately the parties came to a settle- 
ment whereby it was declared that all the properties in 
the hands of Motilal were ancestral joint family properties 
and his will was void and inoperative in respect of such pro- 
perties and the same were directed to be divided amongst 
Bansilal and his five'sons in equal shares after first paying 

Es. 25 lakhs to Budribai in settlement of her claim. 

/ 

In this litigation I appeared throughout for Bansilal 
except at the last stage when I had accepted office as 
Member of the Executive Council in Bombay. 

This litigation lasted for many years and the wish of 
Motilal that the sons of Bansilal should give Bansilal great 
annoyance and trouble was fulfilled. Strangely enough 
Govindlal who had fought his father Bansilal was destined 
to get the same treatment from his brother and son. 

Later disputes arose between Govindlal and his bro- 
ther Mukundlal on the one hand and between Govindlal 
and his son Venkatrao on the other and suits were filed in 
the High Court. These suits were referred to the arbitra- 
tion of Taraporewala and myself and we made an award 
which was accepted by the parties concerned. 
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BHAGCHAND vs. SECBETARY OF STATE FOR INDIA 

Serious riots broke out in Malegaon in the Nasik Dis- 
trict in April 1921 which resulted in loss of life' and destruc- 
tion of property. The Momins of Malegaon who were al- 
leged to be the actual rioters were a community of weavers- 
in the city who bought yarn from the shopkeepers of the 
town and after manufacturing saries sold them to the shop^ 
keepers. On July 1, 1921, the Home Department directed 
the employment of additional police at Malegaon. It was 
at first ordered that the amount of compensation to be 
awarded to those who suffered by the riots as well as the- 
cost of the additional police to be quartered at Malegaon, 
should be recovered mainly from the Muslim population 
and the Municipality was asked to collect the imposition. 

'The Municipality declined to undertake the task on 
the ground that it would be impossible for them to make' 
the collection from the turbulent Muslims. The District 
Magistrate recommended that as it would be difficult to- 
make recoveries from the Muslim weavers who were very 
turbulent, the compensation amount and cost of the police 
should be recovered on behalf of the Muslims from the 
shopkeepers who purchased saries from the Muslim weavers. 
In making this recommendation, he observed “The shop- 
keepers were easily made to collect the Khilafat funds. Let 
them now be made to collect our compensation.” The idea 
was that the shopkeepers would reimburse themselves by 
charging more for the yarn they sold to the weavers or in 
the alternative charge more for the saries they sold to the 
public. 

This was evidently unfair. When the Municipality and 
Government felt themselves unable to make recovery from 
the turbulent weavers, it was almost impossible for the 
shopkeepers to charge the weavers more for the yarn. On 
the other hand, if they charged their customers -more for the 
saries, when the burden which should have justly fallen on 
the weavers would be transferred to the comparatively inno- 
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cent Hindus who bought the saries. Government, however, 
accepted the proposals of the District Magistrate. 

Some of these shopkeepers filed a suit contending that 
the orders of Government were illegal and prayed for a 
permanent injunction against the Secretary of State res- 
training him from recovering the tax. A temporary in- 
junction was sought pending the disposal of the suit. The 
Court at Nasik rejected the application for injunction. 
An Appeal was. filed in the High Court and a temporary 
injunction was granted. When the suit came on for hear- 
ing before the District Judge at Nasik, the Court held that 
the notification was not ultra vires. The plaintiffs appeal- 
ed to the High Court. I with G. N. Thakore appeared for 
the appellants. The contention of the respondents was 
that the suit was bad as the two months’ notice required 
under Section 80 of the C.P.C. had not been given. The 
Court held that it was not precluded by reason of section 
80 of the C. P. Code from entertaining a suit for injunction 
against the Secretary of State before the expiration of two 
months. They considered .that if the cause of action re- 
quired an immediate remedy by way of injunction, the- 
party aggrieved would have no remedy if section 80 were 
literally applied. The Appeal Court held that inasmuch as 
the law allowed Government to make the recovery from 
any persons or cla^ of persons the orders of Government 
were not ultra vires although they may be unfair or op- 
pressive. 

The plaintiffs appealed to the Privy Council which 
held that Government in its administrative discretion could 
change the incidence of the tax and could impose it on any 
class of persons without proof of the active complicity of 
that class in the rioting. They further held that compli- 
ance with Section 80 of the Code of Civil Procedure was 
necessary for a suit either for a declaration or for 
injunction. This overruled the series of decisions of 
the Bombay High Court to the effect that regard- 
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iti§ suits to restrain by injunction the commission 
of some ofBcial act prejudicial to the plaintiffs (if 
the immediate result of the act would be to inflict irreme- 
diable harm), Section '80 did not compel the plaintiff to 
wait for two months before bringing the suit. The High 
Courts of Calcutta, Madras and Allahabad had taken the 
view held by the Privy Council to be the correct one. The 
decision of the Privy Council on the point has created a 
situation of great hardship to the public who are debarred 
from obtaining the remedy of preventing Government from 
doing an act which would inflict irremediable harm. This 
question requires the attention of the legislatures. 

WEIT OF HABEAS CORPUS. S. 491 CRIMINAL 
PROCEDURE CODE 

In the year 1925, a Borah father entrusted the custody 
■of three of his minor daughters to the MuUaji Saheb of the 
Dawoodi Borah community. 'The girls were taken charge 
of by Mahqmedally AUabux, a trusted follower of the 
Mullaji Saheb, and two of them were thereafter sent by 
him 'to a place in Junagadh State in Kathiawar. The 
father subsequentlj'- made attempts to get back the custody 
of his daughters and hamng failed he applied to the High 
Court for a writ of habeas corpus under Section 491 of the 
Criminal Procedure Code. 

I appeared for the father both before Justice Shah and 
before the Appeal Court. A rule nisi was issued by Justice 
Shah for the production of the minors. One of the 
minors was produced before the court and she was ordered 
to be entrusted to the custody of the father,. With regard 
to the other two, it was m’ged that they were .outside 
the limits of the appellate jurisdiction of the High Court. 
The Judge allow^ the petition to be amended to the effect 
that it was a petition not only under Section 491 of the 
■Criminal Procedure Code but also for the exercise of the 
common law powers of the High Court to issue a writ of 
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habeas corpus. The rule was discharged against the MuUa- 
ji Saheb and made absolute against Mahomedally who was 
ordered to produce in court the two minors who were at 
Junagadh on a particular day. 

Mahomedally appealed against this order. It was con- 
tended that the legislature by enacting section 491 of the 
Civil Procedure Code limited the common law powers which 
the High Court had with regard to the issue of writs of 
habeas corpus, and as the minors were not only outside the 
the limits of the appellate jurisdiction of the High Court 
but also outside British India, it was not competent for the 
High Court to issue such writs. The Appeal Court, how- 
ever, held that the common law powers of the High Court 
had not been affected by section 491 and that as Mahomed- 
ally had still the custody of and control over the minors, 
though they were out of British India, the Court could 
order him to produce them. 

In a recent case, however, the Privy Council have held 
that since the enactment of section 491, the common law 
powers of the High Court in the matter of writs of habeas 
corpus have been circumscribed by the provisions of that 
Section (99 LA. 222 (236)). 

JEHANGIB PETIT vs. THE MUNICIPAL CORPORATION 

On April 1, 1927 a meeting of the Bombay Municipal 
Corporation was held to elect the President for the year 
beginning on that date. There were four candidates duly 
nominated viz; J. B. Petit, S. S. Batlivala, Jehangir Boman- 
Behram and L. R. 'Tairsee, The retiring President, R. M. 
Chinoy, was elected Chairman for the meeting. Tairsee 
withdrew from the contest. In the first ballot, Petit got 36 
votes, Batliwala 31 and Boman-Behram 30 votes. Boman- 
Behram was thus eliminated and in the second ballot, Petit 
and Batliwala got 49 votes each. So under the rules, the 
Chairman had to give his casting vote. According to ]\4r. 
Chinoy as he felt that both candidates were eminent mem- 
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“bers of the Corporation and had rendered valuable services 
he found it difficult to make any distinction between them. 
Accordingly he -decided to draw lots and he asked Mrs. 
Mackenzie, a member of the Corporation, to draw lots and 
when the lots were drawn and the name of Batliwala came 
up, he declared him elected. 

Petit filed a suit to have the election declared invalid. 

I appeared for Petit. It was contended by us that the Chair- 
man had not given a valid casting vote because the giwng 
of a casting vote involved the exercise of judgment and 
that a casting vote given according to the result of the 
drawing of lots was an election by chance and not by vote 
and was, therefore, invalid. It was pointed out that in the 
Municipal Act ^as well as in certain other enactments, . 
where the legislature wanted the final decision to be by the 
drawing of lots, it expressly said so while in the section of 
the Bombay Municipal Act governing this matter, the 
question had to be decided by the casting vote of the chair- 
man which is different from drawing lots. 

In my cross-examination of Chinoy I put him a question 
and he said ‘I do not understand the question. I am not an 
.English scholar.’ I said ‘I did not suggest you were, but my 
question is so simple that a school boy can understand it.’ 

Mr. Justice Blackwell, in his judgment said that the 
giving of a vote did not necessarily involve the exercise of 
judgment at aU, that it involved merely the expression or 
intimation of a wish or choice and that such wish or choice 
might be actuated by mere whim or caprice. He further 
said that even if the giving of the casting vote did involve 
the exercise of judgment the .Chairman having considered 
the respective merits of the two. candidates and finding him- 
self unable to make a choice between them, he was entitled 
to assist himself in choosing between them by drawing lots. 
In the result, the suit was dismissed, 
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It is difficult to tmderstand or 'approve the reasoning 
of the learned Judge \vhen he says (1) that the giving of a 
casting vote does not involve the exercise of judgment and 
(2) .that the Chairman exercised his judgment by assisting 
himself by draiving lots. 

LANGLEY vs. D\4JRCY 

Langley was a cotton merchant doing business on a 
large scale in Bombay. He was very fond of horse racing 
and kept many race horses. He was a Steward of the 
Bombay Turf Club. D’Arcy, an Australian, was his train- 
er. D’Arcy left Langley’s service and in a letter written 
by him to the Stewards of the Turf Club stated that Lang- 
ley had given him instructions such as prevented him from 
winning with a majority of his horses at the Poona Races. 
The Stewards, however, did not attach any importance to 
D’Arcy’s allegations and Langley was re-elected Steward 
of the Turf Club. D’Arcy then went away to Australia. 

Langley asserted that the allegations made by D’Arcy 
were false and malicious and he filed a suit for damages 
against D’Arcy for defamation and I was briefed for Lang- 
ley by Crawford Bailey & Co. In my opinion it was npt 
worth while to file such a suit as nobody had taken the 
allegation seriously and the man (had left the country. 
D’Arcy in his written statement relied upon certain in- 
structions given orally as well as in writing through corres- 
pondence that passed between him and Langley while the 
latter was in England whereby D’Arcy said he was asked 
to win with some horses only and not with others in Poona. 
The suit was heard by Justice Norman Kemp in 1929 and 
the hearing lasted for about 10 days. I appeared for Lang- 
ley and Mr. Binning for D’Arcy, In the end, Mr, Justice 
Kemp awarded to Langley one rupee damages and made 
no order as to costs. 

After that Langley wanted to appeal. I strongly ad- 
vised him to let the matter rest where it was, for I thought 

in 
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he might go further and fare worse and so it happened. 
The appeal was heard by Justice Blackwell and Justice 
Crump. Mr. Bhulabhai Desai appeared for Langley." The- 
defendant had filed cross-objections. The Court held that 
the defendant had justified his allegations and set aside 
the award of one rupee and made Langley bear the costs 
in both Courts. 


A iMISER’S Vi^ALTH 

Eanchhoddas Tribhuvandas Mody, a Kapole Bania had 
amassed considerable wealth (Rs. 60 lakhs) by lending 
moneys at high rates of interest. With all the wealth that, 
he had, he lived in a miserly manner, never entertained 
friends and never gave anything to deserving charitable 
objects. A striking instance of his great unwillingness to 
spend money is illustrated by a story which Mr. S. G. Velin- 
kar vouches for. Mr. Velinkar wanted Ranchhoddas Mody 
to become a Life Member of the Hindu Gymkhana, the fee 
for life-membership being a lump payment of Rs. 500. After 
repeated requests, Mr. Ranchhoddas agreed and asked Mr, 
Velinkar to come to his house on a Sunday to receive the 
amount. When Velinkar went there, Mr. Ranchhoddas 
brought out his cheque book and said “As I promised you, 
I will give you my cheque for Rs. 500 but I may tell you 
that when I have given it, I will pass sleepless nights for 
a fortnight.” Velinkar thereupon got up and left saying. 
“I don’t want your money.” 

Ranchhoddas had no children and on his death, he left 
behind him his widow Putlibai. Most of his investments 
were in the joint names of himself and his wife Putlibai, 
He left a Will in favour of his wife. Jugmohandas Kalhan- 
das and his brothers who were his nephews filed a suit for 
the administration of his estate and a Receiver was appoint- 
ed. Ultimately a consent decree was taken whereby Putli- 
bai was declared entitled to all the estates left by her 
husband as well as assets standing in the Joint names of 
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Ranchhoddas and Putlibai subject to six lakhs of rupees to 
be paid to the Accountant-General. to the credit of charity; 
certain properties worth about 5 lakhs to be given to Bhag- 
vandas, one of the plaintiffs in the suit who had adopted 
the name of Ranchhoddas as that of his father though there 
was no formal adoption; five lakhs of rupees to be paid to 
Mr. Amritlal Dholkia, the son of Putlibai’s brother and some 
lakhs to be paid to the plaintiffs. 

The Court appointed myself, Dewan Bahadur Krishna- 
lal Jhaveri and two other trustees for the amount of Rs. 6 
lakhs set apart for charity with liberty to the trustees to 
dispose of the corpus in such manner as they may deem 
proper with the sanction of the Advocate-General. Pro- 
bate of the Will was issued to the executors. Putlibai died 
in April 1932 before she could realise the estate. She left 
a will of August 1931 appointing Mr. P. Laud, a solicitor, 
Amritlal Dholakia and his son Babubhai and one C. M. 
Desai as executors and nothing was given to Ranchoddas’ 
nephews, but 10 lakhs of rupees were given to Mr. Babu- 
bhai, the son of Mr. Dholakia. The executors filed their 
petition for probate and Jugmohandas Kalliandas and his 
brothers filed a Caveat and the Court Receiver was appoint- 
ed administrator pendente lite. The Caveators alleged that 
Putlibai, when she made the will, was not in a sound and 
disposing state of mind. 

I appeared for the executors in support of the will. The 
evidence of some witnesses for the executors lasted for 
about 17 days before Justice B. J. Wadia. The executors’ 
evidence would have occupied some days more and then 
the Caveators’ evidence would have taken considerable 
time. By the time the evidence of Mr. Laud, one of the 
executors and the solicitor for the executors was nearing 
an end, I and other Counsel appearing for the executors 
considered that it was desirable for the executors to come 
to a settlement. Under the 'settlement arrived at, various 
sums were set apart for educational purposes among which 
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Rs. 2,80,000 were earmarked to be given to the University 
of Bombay for its Techonological Department, and certain 
other moneys were ordered to be paid to the Sarvajanik 
Education Society of Surat for establishing a Science De- 
partment in their college. A sum of Rs. 12 lakhs- was 
agreed to be paid to the Caveators and the residue of the 
■ estate (after making all the payments and costs of all par- 
ties) was to be handed over under the terms of the Will to 
Babubhai by the executors to whom Probate was issued. 

Hea\>y costs were incurred in this testamentary suit 
and Messrs. Ardeshir Hormusji Dinshaw & Co., the Solicitors 
of the Caveators were paid for their costs Rs. 2,50,000. The 
costs of the executors were also heavy. In the result, all 
the wealth that Ranchhoddas had accumulated and which 
he never enjoyed himself got distributed among various 
charities and people mentioned above and the legal profes- 
sion. The Hindustani adage, “ ” 

(the wealth of a miser goes to those who make liberal use 
of it) came true. 

SARDAB BIWALKAR vs. SECRETARY OF STATE 
FOR INDIA 

This was a very interesting and important case against 
Government which I conducted before the District Judge 
of Thana and the High Court where we failed but we ulti- 
mately succeeded in the Privy Coxmcil which decreed the 
plaintiff’s claim. The rulers of the State of Kolaba were 
the Angrias. In 1884 the State lapsed to the British Gov- 
ernment as there was no heir to the last ruler. The Biwal- 
'kars were hereditary Dewans of the Angrias. Vinayek 
Parshuram Biwaiker rendered valuable services to the 
Angrias as well as to the British Government. Several 
inams were conferred upon him by the Ruler. In a treaty 
entered into between the British Government and the 
Angrias, the British Gover.pment insisted upon the incorpo- 
ration of a 'guarantee by the Angrias for the continuance of 
the inams and sanads in respect thereof were issued to 
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Vinayak Parshuram. These grants were further confirmed 
by the endorsement of Mr. Elphinstone and Lord Clare in 
1835. 

I 

After the lapse of the Kolaba State to the British Gov- 
ernment, one Mr. Davis was appointed to inquire into and 
report on the state of things in Kolaba. In his Report, he 
made several allegations against the administration of Vi- 
nayek Parshuram and said that excepting the inam income 
which was Rs. 10,000 at the date of the grant aU other inams 
were unjustifiable. The British Government confirmed Mr. 
Davis’ report and informed the Diwanji that only the inam, 
the annual income of which was Rs. 10,000, would be con- 
tinued. After the death of Vinayek Parshuram, his son 
Dhundiraj Vinayek continued correspondence, with the 
British Government about the inams. After his death, his 
widow Umabai took in adoption one Vinayek. In 1885 
Government informed Umabai that as the adoption had 
been made without the permission of Government,; the 
inam would be continued to her only during her life-time 
and after her death, only half of the inam would be conti- 
nued to her adopted son and the remaining half would lapse 
to Government. 

Umabai died in 1917 and after her death, Government 
informed the adopted son Vinayek that in pursuance of 
their resolution of 1885, Government had decided to resume 
half of the inam and all the inam villages were put under 
attachment. Subsequently Sardar Vinayek submitted pe- 
tition to Government claiming that he was entitled to the 
entirety of the imm villages, the forest and other rights, 
whatever the present income from them might be. In 1920, 
the Government of India decided that the claim of Vinayek 
as the adopted son should be fully admitted. This decision 
• of the Government of India was communicated to Sardar 
Biwalkar by the Government of Bombay. 

When, however, the Sardar asked for the restoration of 
the inam villages, he was informed in 1922 by the Govem- 
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ment of Bombay that they had considered the documents 
which were the foundation of the inam and they had come 
to the conclusion that all that the Sardar was entitled to 
was a cash allowance of Rs, 10,002. He was further told 
that the Govemment would allow him to take possession 
of the inam villages and other properties on condition that 
he should account for the income, retaining to himself only 
Rs. 10,002 and refund the balance to Government. These 
orders of the Government of Bombay amounted to a non- 
compliance with the orders of the Government of India. 

The Sardar accordingly filed a suit against the Gov- 
ernment of Bombay regarding the inam land. The suit was 
heard by Mr. Shannon, the District Judge of Thana, who 
dismissed the plaintiff’s suit. On appeal to the High Court, 
which I argued on behalf of the Sardar, Chief Justice 
Beaumont and Justice Rangnekar dismissed the appeal. The 
Sardar appealed to the Privy Council. The tribunal rever- 
sed the decision of the Bombay High Court and decreed the 
plaintiff’s claim. They held that the Sardar was entitled 
to the soil of the inam villages including the forests and all 
the income therefrom. They commented on the action of 
Government of Bombay in acting- contrary to the guarantee 
for the protection of the inam that they had extracted from 
the Angrias, as well as to the orders of the Government of 
India and the opinion of their Advocate-General which was 
against their decision. 

VITHALBHAI PATEL’S WILL 

Mr. Vithalbhai Patel, a prominent Congress leader and 
the first elected Indian President of the Central Legislative. 
Assembly died' in Switzerland in October 1933. He left 
a will dated October 2, 1933 which was admitted to Probate 
by the High Court in September 1934. By his Will after 
providing for certain pecuniary and other bequests he dis- 
posed of the residue in the following terms: — 

“The balance of my assets is to be handed over to 

Mr, Subash Chandra Bose to be spent by him or his 
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nominee or nominees according to his instructions for 
the political uplift of India and preferably for publicity- 
work on behalf of India’s cause in other countries.” 

Those who would, but for this clause, have inherited 
this amount as on any intestacy contended that the clause 
was invalid and inoperative. The executors thereupon took 
out an originating summons to determine the validity and 
proper construction of the clause. I appeared for the par- 
ties contending that the clause was bad as the Trust was 
not a valid charitable trust according to law. It was con- 
tended on behalf of Mr. Bose that there was an absolute 
gift to Subash Bose and in the alternative that it was a 
valid charitable trust. The amount covered by the clausa 
totalled Rs. 1,17,796. 

The whole controversy centred round whether the 
object “political uplift” was such a clearly defined object 
that if necessity arose, the Court could supervise and con- 
trol its application. Mr. Justice Wadia as well as the Appeal 
Court (Chief Justice Beaumont and Justice Kania) held 
that the words “political uplift” may be understood to be 
different things by different people and it is not of a specific 
kind as to be capable of being definitely enumerated and 
that it was not possible for the Court when called upon to 
determine whether there was a breach of trust, to decide 
the question. It was held that there was intestacy in res- 
pect of the property covered by the clause and it would go 
to the heirs of Vithalbhai Patel as on an intestacy. 

SHRI NATHJI LITIGATION 

.The Vallabhacharya cult of the Vaishanava religion was 
founded by Vallabhacharya, a great religious philosopher 
and saint some centuries ago. This cult now embraces 
many millions of people in India including wealthy mer- 
chants in Bombay and other parts of India. Vallabhacharya 
and his descendants were residing at Giriraj and had two 
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idols, one of Shrinathji and another of Navnitpriyaji, and’ 
the followers of this sect from all parts of India used to go 
to worship those idols. 

In 1688 A.D., the then successor of Vallabhacharya mi- 
^ated to Nathdyrara in the Udaipur State where these two 
idols were installed; He was styled Tikayat Maharaj. The 
succession to the office Tikayat Maharaj came to be regulat- 
ed by the rule of primogeniture. The Tikayat Maharajas 
were also themselves held in great veneration by the de- 
votees of the idols. Numerous valuable gifts of immovable 
an'd movable properties as well as cash used to be made 
by devotees from all over the country. Some of these gifts 
were made in the name of the idols while others, were made 
in the name of Tikayat Maharaj who was for that purpose 
identified with the idols and there were still further gifts 
that were made personally to the Tikayat Maharaj. 

Govardhanlalji Maharaj was the Tikayat Maharaj till 
his death in September 1933. His eldest son, their heir 
apparent Damodarlalji who had already married a wife in 
March-April 1933, married again a Muslim girl called Hansa 
who it is said had embraced Hinduism. . This created a great 
commotion among the devotees. On the death of Govar- 
dhanlalji Maharaj in September 1933, the Government of 
Udaipur in whose territory Nathdwara is situated passed 
certain orders whereby Damodarlalji was disqualified from 
being 'Tikayat Maharaj and by an Order dated October 10, 
1933, his minor son Govindlalji was declared to be the Ti- 
kayat Maharaj and a Committee of Management of the 
Temple and its properties was appointed by the State, This 
Committee appointed certain devotees in Bombay as their 
agents in Bombay for the purpose of administering and 
looking after 'the properties in Bombay belonging to the 
Temple. 

Damodarlalji, thereupon, in January 1934 filed a suit 
No. 23 of 1934 in the High Court of Bombay against the 
Committee of Management’ and his son Govindlalji, con- 
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tending that he was the Tikayat Maharaj of the Shrinathji 
temple, that the orders of the Udaipur Durbar were invalid 
and in any event, were not operative as regards properties in 
British India and that as Tikayat Maharaj, he was the own- 
er of the idols of Shrinathji and Navnitpriyaji and that all 
properties, movable and immovable, purporting to be 
donated to the idols and all gifts and offerings to them be- 
longed to him as his own property. On behalf of Govind- 
lalji, his minor son, who was impleaded as a defendant, it 
was contended that the orders of the Udaipur Durbar were 
valid and that he was the Tikayat Maharaj. On behalf of 
the Committee of Management, it' was contended that Go- 
vindlalji was the real Tikayat Maharaj under the orders of 
the Udaipur Durbar and that all properties, movable and 
immovable, offered to the idols belonged to the idols and 
not to the Tikayat Maharaj. The two idols were then add- 
ed as party defendants and Ranchhoddas Patwari of Raj- 
kot was appointed their guardian-ad-litem. On behalf of 
the idols the same contentions were taken as those raised 
by the Committee of Management and a counterclaim in 
accordance therewith was put in. 

An application was made for the appointment of a 
Receiver. I appeared for the Committee. The Court appoint- 
ed two leading Bhatia merchants as Receivers. In July 
• 1935 Damodarlalji passed a document to the Udaipur State 
submitting to their orders and abandoning his claim to be 
Tikayat Maharaj. He therefore applied to the High Court 
for withdrawal and dismissal of the suit. His application 
was granted by the Court and his suit was dismissed but it 
was ordered that the counterclaim of the idols should be 
proceeded with and should be tried and disposed of on 
merits. Thereafter, Damodarlalji died and his son Govind- 
lalji was brought on the record in his place as the defend- 
ant to the counterclaim. As the decision on the counter- 
claim of the idol was felt to be very important by the de- 
votees of the shrine and as it v;as apprehended that the 
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final ■d'Bcision by the Privy Council in the matter -would in- 
volve the delay of 'many years, all the parties in November 
1941 applied to the High Court that the whole dispute should 
be -referred for final determination to my sole arbitration 
and the High Court made the order on November 13, 194L 

The proceedings before me began on December 10, 
1941 and I made my award on the April 19, 1942. The award 
declared that the idols were the owners of all properties, 
movable and immovable, donated from time to time either 
in the name of the idol or of the Tikayat Maharaj ex'cept 
in cases where the terms of the gift showed that it was 
made personally to the Tikayat Maharaj. The Udaipur 
Durbar as well as all the parties accepted the award and 
have acted upon it, 

PROHIBITION CASES ■ 

In 1938 the Government of Bombay in order to give 
effect to their prohibition policy issued a notification under 
Section 14 (2) of the Abkari Act prohibiting the possession 
by any person without a pass, permit or licence of any 
quantity of any intoxicant other than those specified in the 
schedule annexed to the said notification in the City of 
Bombay and its Suburbs. Similar notification was also 
issued with regard to the city of Ahmedabad and other 
places. The Abkari Act was, as its preamble shows, enacted 
to regulate the import, export, transport, manufacture, sale 
and possession of liquor and also to regulate the Abkari 
revenue derivable from any duty, fee, tax, etc. that may be 
le-vied on the manufacture of liquor and intoxicating drugs. 
The notification instead of being subservient to the main 
purposes of the Act was in opposition, to the main pro- 
visions of the Act. The Government of Bombay if they 
wanted to enforce prohibition should have passed a sepa- 
rate enactment for that purpose and should not have tried 
to effect their object by a notification under the Abkari Act 
which went contrary to the whole purpose and scheme of 
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the Act. The Madras Ministry under the wiser guidance of 
Mr. C. Rajagopalachari did not attempt a short cut like 
that attempted by the Bombay Ministry but passed a sepa- 
rate Act for Prohibition and introduced it only in limited 
areas and did not apply it to the presidency town. 

On April 1, 1939, the house of Sheth Chinubhai Lal- 
bhai at Ahmedabad was raided and a certain quantity of 
prohibited liquor was found. He was charged before a 
Magistrate for contravention of Section 14B of the Abkari 
Act read with the said Notification. The case was trans- 
ferred by the High Court to the Court of the Sessions Judge, 
Ahmedabad, for trial. I appeared for the accused. The 
Sessions Judge convicted him and imposed a fine of Rs. 100. 
Several persons were similarly prosecuted in the City of 
Bombay but the Presidency Magistrate who tried these 
cases held the notification to be ultra vires and acquitted 
the accused. 

Chinubhai Lalbhai of the Ahmedabad case filed an 

4 

appeal in the High Court while Government filed appeals 
against the acquittal of the several accused in Bombay. All 
these appeals were heard by a full bench consisting of Chief 
Justice Beaumont and Justices N. J. Wadia, Macklin, Was- 
soodev and Sen. I appeared for Chinubhai Lalbhai, and 
for the various Bombay accused, Coltman, Jamshedji 
Kanga, Kolah and Velinkar appeared. M. C. Setalvad, the 
Advocate-General, appeared for Government. ^ In addition 
to the objection that the notification went beyond the scope 
and object of the Abkari Act, it was urged that the power 
given by Section 14B to prohibit the possession of liqiior 
by “any person or class of persons” did not permit Govern- 
ment prohibiting possession by the public generally. 

The Court held that the effect of the notification was 
to nullify the whole object of the Act which pre-supposed 
the existence of the liquor trade and the collection of re- 
venue therefrom. The Court further held that the natural 
meaning of the expression “any person or class of persons” 
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was, a person designated by name or description, or a class - 
of persons designated. The contention put forward on be- 
half of Government that the words “any person” were equi- 
valent to the word “every person” was negatived. The 
Court accordingly acquitted Chinubhai Lalbhai and dis- 
missed the appeals of Government against the acquittal of 
the other .accused. Before these cases were heard, the 
Congress ihinistry had gone out of office, having resigned in 
the month of November 1939. 

On the very day on which judgment was delivered by 
the full bench, the Governor of Bombay who had taken over- 
the administration of the province under Section 93 of the 
Government of India Act, promulgated the Bombay Abkari 
Amendment Act of 1940 whereby the preamble of the Ab- 
kari Act of 1878 was amended by inserting therein the- 
words “and whereas in order to promote, enforce and carry 
into effect the policy of prohibition etc.” In- Section 14B 
for the words “any persons or class of persons,” the words 
“any individual or a class or a body of individuals or the 
public generally” were substituted. These amendments 
made the Abkari Act a jumble of contraries. In a letter 
published in the Times of India of April 16, 1940, I pointed 
out that the Amendment Act made “strange bed-fellows of 
the bulk of the provisions of the Act and the amendments,” 
Section 7 of the Act pro-vided that the amendments shall 
have- effect from the date on which the original Act of 1878 
was enacte(^ and that any rule, order or notification made 
or issued under the said Act before the commencement of 
the amending Act shall be deemed tO have been made - or 
issued under the original Act as amended by this Act, ,and 
that no prosecution, suit or other proceedings shall lie 
against any person for anything in good faith done or in- 
tended to be done in pursuance of any such rule, order or 
notification as the case may be. By this prevision, it was 
attempted to validate the notification that had been declared 
invalid by the High Court and to proceed against persons- 
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who had contravened the said notification before the pass- 
ing of the amending Act, On the question coming before 
the High Court in some prosecution, the High Court held 
that a notification that had been held invalid by the Court,, 
could not be validated by the retrospective provision. Gov- 
ernment, therefore, had to issue a fresh notification under 
the Abkari Act as amended. 

In the Press Note issued in promulgating the amending 
Act, it was explained that while this measure was taken to 
prevent administrative chaos, the Governor remained free 
to make such alterations or modifications in the policy of 
prohibition as may from time to time appear necessary. 
The ban on what is officially called foreign liquor which in- 
cludes whisky, brandy, etc. manufactured in India has been 
lifted but prohibition has been continued as regards what 
is officially known as country liquor, viz., toddy, etc. 

In order to conipensate for the loss of Abkari revenue 
following the policy of Prohibition, the Congress Govern- 
ment; imposed the Urban Immovable Property Tax at 10 per 
cent of the rateable value of immovable properties in the 
City and suburbs of Bombay and Ahmedabad. This was on 
the face of it an inequitable imposition restricted to a particu- 
lar class of investments. If prohibition was considered neces- 
sary as a measure of social reform, then all classes of peo- 
ple should have been made to contribute to the cost. By 
the Congress Government’s measure, a person holding se- 
veral lakhs worth of Government Paper or shares in joint 
stock companies does not contribute anything while a 
house-owner owning a property of much smaller value 
is made to pay 10% of the rateable value of his property. 

Owing to the serious falling off in the imports of 
foreign liquor, whiskies, brandies and other intoxicants 
began to be manufactured in India from which Government 
is deriving by way of taxation additional revenue which 
materially offsets the loss of Abkari revenue occasioned by 
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prohibition. There is therefore no justifiable reason for 
continuing the Urban Immovable Property Tax. 

The unjust refusal by the Congress Ministry to exempt 
Muslim Charitable Trust properties from the taxation will 
be referred to in another place. 

THE OFFICIAL ASSIGNEE, BOMBAY 
vs. 

MIBZA MAHOMED SHIRAZI AND OTHERS 

This suit in which I with Rustom Wadia appeared for 
the Shirazi defendants, had an extraordinary story behind it 
and was an illustration of how under certain circumstances 
the process of the Court might be abused to the serious detri- 
ment of innocent people. The suit was filed by the Official 
Assignee as the assignee of the estate of one Aga Mahomed 
Hakimkhan Shirazi who was adjudicated insolvent in 1850. 
The basis of the suit was that about the time of his insol- 
vency, the insolvent had deposited jewellery and valuables 
worth about six lakhs of rupees with one Zanal, the grand- 
father of the defendants, in fraud of the creditors of the 
insolvent. The suit was filed against the grandchildren of 
Zanal to recover out of the estate of Zanal the value of the 
fraudulent deposit alleged to have been made over 50 years 
earlier with interest. 

The suit was heard for over two months, a very large 
number of witnesses were examined, including experts in 
handwriting as to the genuineness of a promissory note al- 
leged to have been passed by Zanal to the insolvent in 1850 
and the genuineness of certain acknowledgements alleged 
to have been given by Abdul Husein, the son of Zanal to the 
son of the insolvent. After a protracted hearing, Justice 
Beaman who heard the case, delivered a long judgment on 
November 11, 1907 covering about 78 pages of close type. 

It appears that the insolvent remained in jail from 1847 
to 1850 at the instance of his creditors.- Every effort was 
made by his creditors to trace his property and about 
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ur lakhs of rupees were collected. In 1850 the 
solvent left for Persia and died there in 1856. 
jfore leaving Bombay he had given a Power of At- 
rney to Zanal. There was continuous litigation in con- 
iction with the insolvency and the insolvent’s estate, in 
hich Zanal, the creditors, and the Official Assignee were 
volved. At the instance of Zanal the Official Assignee 
ed a suit against the Shustaries who were the principal 
editors of the insolvent. The suit was compromised in 
75 and the Official Assignee took Rs. 75,000 for the bene- 
of thp estate and allowed Zanal to keep the balance of 
e compromise amount. 

In 1878 there were quarrels between Mahomed Nabi, 
e son of the insolvent and Abdul Hussein, the son of Za- 
d, and as a result of this quarrel the son of the insolvent 
ive to Nabikhan, a creditor of the insolvent, documents 
eluding the promissory note of 1850 and some sanads pass- 
l at different times for various amounts to Mahomed Nabi 
n of the insolvent. In 1878 Mahomed Nabi, the 
n of the insolvent, himself filed a suit against Abdul Hu- 
in claiming certain moneys of the insolvent which Abdul 
usein was alleged to have retained as the result of the 
dgation with the Shustaries. Although at this time Ma- 
)med Nabi was supposed to have the documents on which 
le present suit was based, he made no reference to them or 
' the alleged deposit in 1850. In 1881 the then Official 
ssignee’ himself filed a suit against Abdul Husein to re- 
iver a sum of about one and a half lakhs of rupees. ' 

Abdul Husein died in 1900 and in 1902 Mahomedali, the 
randson of the insolvent, filed a suit against the family of 
anal in respect of the alleged deposit in 1850 based on cer- 
lin documents alleged to have been discovered about 1900. 
fter a long hearing that suit was compromised. It was one 
= the defences in that suit that if anybody had a claim in 
ispect of the alleged deposit, it would be the Official 
ssignee and not the grandson of the insolvent. When the 
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•suit Of 1902 was settled, the plaintiff in that suit himself sti- 
pulated through his Counsel Basil Scott, in the terms of the 
compromise recorded by his counsel in his own handwrit- 
iug, that Mr. Owen of the firm of Messrs. Cragie, Lynch & 
Owen, Attorneys for the defendants, should personally des- 
troy the original documents on which the suit was filed. The 
documents were accordingly burnt by Mr. Owen, but every- 
body forgot that a number of photographs and enlarge- 
ments of the documents had been put in evidence by the 
experts in handwriting examined in the suit. 

The suit of 1905 was based by the Official Assignee on 
these photographs left on the records of the Court. The 
principal defences were that the suit was barred by limita- 
tion and the documents were forgeries. On the question of 
limitation, the learned Judge held that the Official Assignee 
in 1905 had as little or as much knowledge as his predeces- 
sor had in 1881 in the suit which he then filed and the bare 
fact that some documents were discovered in proof of the 
alleged deposit would not save limitation under Section 18 
of the Limitation Act. This was sufficient to dispose of the 
.suit but the learned Judge thought fit to deal with all the 
•other matters in the case. He further held against the 
genuineness of the documents on the photographs of which 
the suit had been based. 

During the course of the trial a curious incident took 
place. A witness Hafiz, Librarian of the Royal Library at 
Rampur, who was supposed to be an expert in Persian calli- 
graphy was being examined by the plaintiff. Whilst he was 
under examination one Amantullakhan made an affidawt 
that the defendants had paid him (AmantuUa)' Rs. 2,000/- 
fo bribe the witness Hafiz. On that affidavit and without 
any notice to the defendants and behind their back, the 
learned Judge gave sanction to prosecute the defendants. 
The Judge evidently had his misgivings at the time, be- 
cause when signing the order he made an elaborate note 
that he hoped that the learned Counsel who applied for 
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the order would take care that no misuse was made of it 
for the purpose of the suit. As a result of this sanction, 
the plaintiff obtained a search warrant and the office of the 
defendants was raided and various books were seized. The 
presence of the police at the office in the evening was the first 
intimation of what had happened. The next day the de- 
fendants complained, of any such order being made during 
the course of the hearing without any notice to them and 
the learned Judge stated that in making the order he did 
not express any opinion as to the truth of the allegations 
or otherwise, and he made the Order only to remove the 
bar created by the Criminal Procedure Code. 

The defendants promptly filed an appeal against the 
sanction. During the course of the further hearing of the 
suit, the man Amantullakhan on whose affidavit the sanc- 
tion was given was called as a witness by the plaintiff to 
prove the offer of bribe. The incident could have no direct 
bearing on the suit and he was evidently called to create 
prejudice against the defendants. The result was the re- 
verse and the witness created such a bad impression on the 
learned Judge that he recorded that Amantullakhan wa§ 
not many minutes in the box before he (the Judge) began 
to entertain the gravest doubt whether it was safe to be- 
lieve him. When the appeal against the sanction came up, 
this record of the learned Judge’s estimation of the worth 
of Amantullakhan was read, and the Appeal Court set aside 
the sanction. 

In doing so, Sir Lawrence Jenkins, made some perti- 
nent observations. He said everybody knew that such 
orders were often obtained to put pressure on the opponent 
to compromise and that if the Court thought there was room 
for investigation, the Court should not put such a weapon 
in the hands of the opponent but should direct that the 
papers be sent to the Public Prosecutor. The Judge, as 
already stated, held the suit barred by limitation. As re- 
gards the documents on which the suit was based he con- 
sidered the evidence of the experts entirely worthless. 
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He passed strong remarks about the way in which suc- 
cessive Official Assignees had dealt with the matter. He 
observed that in 1875, after the suit against the Shushtaries 
had resulted in recoverj-- of a large amount, the Official 
Assignee accepted Rs. 75,000 on behalf of the creditors and 
allowed Zanal who had taken upon himself all the risk and 
trouble of the litigation as relator to retain the rest. 
Later, another Official Assignee filed a suit to recover 
from Zanal the amount which his predecessor- had agreed 
to be retained, by Zanal, That attempt failed. More than 
20 years later, when all hope of getting any vestige of 
truth as to what had happened in the past had left every 
reasonable mind, a third Official Assignee allowed himself 
to be put forward and lent himself to drag the family intb 
litigation on the strength of extremely questionable docu- 
ments found in most suspicious circumstances. The Judge 
observed that the progress of the suit would be construed 
as an unfavourable example of the extent to which the ma- 
chinery of the Courts could be used to satisfy the personal 
grudge of parties unconnected with the estate, and remark- 
ed that in these insolvency proceedings there ought to be 
an end at some time. He also observed that it appeared 
shocking after the lapse of all these years and after pro- 
tracted litigation between 1847 and 1887, that it should be 
possible to reopen the whole matter and prosecute a claim 
of this sort against parties who admittedly could have no 
hand in the alleged f^aud, upon the strength of such papers 
as the grandson of the insolvent was alleged to have found 
in the box in 1900. 

The learned Judge further made strong observations 
regarding the relations between the Bench and the Bar 
and the fundamentals of professional etiquette. He affirm- 
ed that it was the right and duty of the Bench to look to the 
Bar for loyal assistance and there was a corresponding duty 
on the Bar, particularly its leaders, to refrain from dero- 
gating in the least from the respect due to the Bench what- 
ever their personal grievances may be and that once a Judge 
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had ruled a point, that ruling ought to be treated not only 
as final but as right, so long as the case remained with the 
Judge. He stated that Counsel \yere free to criticise it in 
the proper place such as the Court of Appeal but they were 
nat entitled to express any such opinion in the Judge’s own 
Court and in his presence. These remarks were provoked 
by the way in which Raikes from time to time expressed 
his view that some rulings given by the Court were not 
correct. 

LEGISLATIVE ANACHRONISM 

Section 106 of the Government of India Act 1919 and 
Section 226 of the Act of 1935 provide as follows: (1) “Until 
otherwise provided by Act of the appropriate legislature, 
no High Court shall have any original jurisdiction, in any 
matter concerning revenue or any act ordered or done in 
the collection thereof according to the usage and practice 
of the country of the law for the time being in force.” 

(2) “A Bill or Amendment for making such provisions as 
aforesaid shall not be introduced into or moved in a cham- 
ber of the Federal or a Provincial Legislature without the 
previous sanction of the Governor-General in his discretion 
or as the case may be, of the Governor in his discretion.” No 
such legislation as contemplated by clause 2 of the Section 
has been passed. 

In Divarakachand Cement Company vs. the Secretary of 
State for India, Mr. Justice Rangnekar commented on the 
incongruity of re-enacting in Section 226, a provision which 
might have been necessary in the time of Warren Hastings 
but is quite inappropriate to present conditions, because the 
result is that while the jurisdiction of the High Court is 
barred in matters concerning revenue or concerning any 
act ordered or done in the collection of reveriue, the Courts 
in the mofussil are free to exercise such jurisdiction and the 
High Court can deal with these questions in appeal. Mr. 
Justice Rangnekar said: “Section 106 was first enacted in 
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the year 1781 by Geo HI, C. 7, S. 8 and it is well-Imown 
that the necessity for the enactment of the section lay ia 
the historical conflict between Warren Hastings and the 
then Supreme Courts. "Why this section continued to be 
retained in the subsequent Government of India Acts, in- 
cluding the Act of 1919 (9 and 10 Geo. V, C. 101) which, it 
is common ground, applies to this case, and even finds a 
place in the present Government of India Act of 1935 (25 
Geo V. C. 2) is difficult to appreciate. The conflict had ceas- 
ed long ago and as has been said, there is not the slightest 
justification for retaining this antiquated fossil on the Sta- 
tute Book.” 

The Federal Court on appeal from the High Court at 
Calcutta in the appeal of the Governor-General in Council 
vs. the Reliegh Investment Co. -had also to deal vflth this 
point. The Calcutta High Court had got out of the prohi- 
bition contained in the section by saying that where the 
law imposing the revenue is itself illegal, a dispute in .re- 
lation to it cannot be said to concern the “revenue.” In deal- 
ing with this point, the Chief Justice of the Federal Court 
said : 


“It is true that this section corresponds to a pro- 
fusion enacted more than 150 years ago, in very difier- 
ent circumstances, and it is anomalous to deny to the 
High Court in its original jurisdiction power to try 
questions which a Subordinate Court and the High 
Coxirt itself in its appellate jurisdiction are not preclud- 
ed from trying. WTien franiing the Constitution Act 
of 1935 it was open to Parliament to omit or change this 
provision. But it has not done so. The opening words 
of Section 226 indicate that the attention of Parliament 
was directed to the question of the expediencj^ of re- 
taining the prohibition in the old form, but Parliament 
preferred to leave it to. the authorities in India to decffie 
the time when and the form in which the profusion 
should be recast. So long as the provision is there, it is 
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the duty of the Court to give due effect to the natural 
meaning of the words employed.” 

It is a great pity that no member of the Central or any 
local legislature has taken steps to remove this anachronism 
which unjustly bars the rights of subjects in the presidency 
towns and denies to them the remedy which subjects in the 
mofussil enjoy. 
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CROSS-EXAMINATION BANNED 

I N my appellate side days, I used to go to the mofussil to> 
conduct cases, I was once taken to Deesa, a small town 
in the Mahikantha Agency, to appear for a money-lender 
plaintiff, who was claiming Rs. 9,000 from a Subedar^ 
Major attached to the Indian Troops stationed there. The- 
Judge, an European, was a Major in the Army. After- 
we were in Court for some time, the Judge arrived follow- 
ed by a big dog who remained on the dais near the Judge. 
I called the plaintiffs evidence and proved by his books and 
other evidence his claim. Then the defendant Subedar-Ma- 
jor went into the witness box. He deposed that the whole 
sum alleged by the plaintiff to have been advanced was not- 
advanced and that he, the defendant, had from time to time 
paid various sums to the plaintiff which the plaintiff had 
not credited in his books, with the result that nothing was. 
due from him to the plaintiff. 

I rose to cross-examine the defendant. The Judge 
turned to me and sharply said. “I can’t allow you to cross- 
examine the defendant. I cannot allow the word of the- 
Subedar-Major to be questioned in this Court.” I pleaded 
in vain that I was entitled to cross-examine the witness and 
the plaintiff’s suit was dismissed. The appeal from that 
Court lay to the Political Agent at Palanpur. We filed an 
appeal and also along with it an application that the de- 
fendant should be sxunmoned to be present at the hearing 
of the appeal and we should be allowed to cross-examine 
him. On the date fixed for the hearing of the appeal, I 
went to Palanpur. When we went to the Court of the Poli- 
"tical Agent, his clerk told me that the Saheb wanted to see 
me in his Chamber. When I went to his room he told me 
that the Lower Court was quite wrong in preventing me- 
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from cross-examining the defendant, that the defendant 
had been summoned to be present and that I could cross- 
examine him. He added, however, that I should not handle 
the Subedar Major roughly but take him gently in cross- 
examination. I assured him that it was not at all my pur- 
pose to handle the defendant roughly in the cdurse of 
'Cross-examination. After I left, the Political Agent sent 
for the defendant. I do not know what happened between 
them but soon afterwards I was called in again and the Po- 
litical Agent told me that he had spoken to the defendant 
and advised him to come to a settlement and suggested to 
me that I should advise my client to agree to a compromise. 
Ultimately a settlement was arrived at, my client giving up 
a portion of the heavy interest that he had charged and 
■each party bearing his own costs. 

JUDGE RECEIVES DEFENDANT 

Sometime in 1910. I and Mr. Taraporewala were en- 
gaged for the defendant in a case pending in the Court of 
the Assistant Political Agent at Rajkot who was a Military 
Officer. The plaintiff was a cloth merchant of Bombay and 
Mr. Branson was engaged to appear for him. The case had 
arisen under the following circumstances. My client, the 
defendant Harbamji, who was a brother of the then Ruling 
Prince of Morvi was administering the state of Nawanagar 
during the absence of Jamsaheb Ranjitsinghji in Europe. 
The plaintiff was arrested and kept in custody for some 
time in Jamnagar, by the order of Harbamji. Harbamji had 
then left Jamnagar and was at the date of the suit residing 
at Rajkot. The plaintiff sued him in the Rajkot Court for 
heavy damages for wrongful arrest and imprisonment. 

The hearing of the case was fixed during the Cricket 
Week at Rajkot. The Judge wanted to see the cricket match- 
es and therefore, the Court sat from 12 to 3. One day while 
Branson was arguing some point, a peon of the Judge 
brought in the card of a visitor. The Judge told the peon 
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to put a chair near him on the dais and to usher in the 
visitor. The visitor came in, the Judge rose and shook 
hands wth him and made hun sit in the chair near him. The 
visitor was none else than my client Harbamji, the defend- 
ant. I was surprised to find my client visiting the Judge 
like this when the case against him was being heard. Bran- 
son apparently did not know my client and he turned to 
me and asked who the visitor was. I' told him that he was 
my client. On that Branson looked furious and uttered in 
my ears condemnation of the Judge in very strong langu- 
age. The case lasted for ten days and we won. The suit 
was dismissed with costs. The decision was right but the 
above incident was unfortunate. 

CRIMINAL CASE DISPOSED OF BY CONSENT 

One cannot imagine a criminal case being disposed of 
by consent but this did actually happen once. A young 
man in Ghogha was charged with culpable homicide not 
amounting to murder and was sentenced to transportation 
for life. An appeal was filed and I was engaged for the 
accused appellant. The appeal was heard during the May 
vacation by a Bench cpnsisting of Justices Mirza and Perci- 
val. The record was voluminous and the appeal took over 
two days to hear and the Judges reserved judgment. 

After a couple of days, the matter was put down on. 
board for judgment. Justice Mirza delivered his judgment 
acquitting the accused but Justice Percival was for convic- 
tion and confiiming the sentence. They announced that in 
view of this difference the matter would be referred to a 
third Judge for final decision. I then went to the Law Li- 
brary and other cases were being heard. Mr. Harilal Pa- 
rekh a leading criminal lawyer of Ahmedabad who was 
instructing me in the appeal, came to me in the Library 
after a little while, and told me that if the third- Judge 
agreed with Justice Percival, it would be very hard on the 
accused and that I should move the Judges to reconsider 
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the matter and dispose of the appeal by agreement amongst 
themselves. I told Harilal that judgment had been already 
delivered and I could not ask the Judges to reconsider the 
matter. But he pressed me very much and I went to the 
Court with him. 

Some other appeal was being heard at the time and so 
I waited till that was finished. I then told the Court 
something to the following effect. “From the fact, that 
your Lordships have so completely differed, it is apparent 
that the merits -are such that two divergent views are 
possible. It is difficult to say with any confidence which 
view is right. There is room, therefore, for your Lordships 
to re-consider the matter and adjust your views. I am press- 
ing this upon your Lordships because my client has suffer- 
ed long both in mind and money during the pendency of 
these proceedings and a further hearing after the vacation 
by a third Judge will entail additional expenditure and dis- 
tress of mind to him. May I therefore urge upon your 
Lordships to attempt some adjustment of views?” To my 
surprise, the Judges agreed and they said they would retire 
for further consideration and call us when they were ready. 

After about an hour the Judges returned to the Court 
and we were called. Justice Mirza said (I am recalling as 
far as I remember the exact words) “We have arrived at 
a compromise and will convict your client of grievous* hurt.” 
While he was saying this, I was feeling very uncomfortable 
fearing that the Government Pleader who was appearing 
for the Crown in the appeal would get up and object to the 
whole proceedings. Luckily, he did not. Justice Per- 
cival then turned to me and asked “What sentence will you 
take? We suggest five years’ rigorous imprisonment.” I re- 
joined that that was too much and two years would be 
enough and the Judges consulted together and said “We will 
give three years.” All the time I was very apprehensive 
that the Government Pleader would intervene and upset 
the whole apple cart. 




QUEER LITIGANTS 


1. AHMEDBHOY HABIBHOY 

A BMEDBHOY HABIBHOY was a wealthy Khoja busi- 
nessman in Bombay. He was for many years the Chair- 
man of the Bank of Bombay. He was a very close-fisted and 
miserly old man but had great love of litigation and during 
his life-time he must have put a lot of money in the pockets 
■of lawyers. People used to say that the legal profession 
should raise a statue to him because he was their great be- 
nefactor. In the course of his various litigations, he had 
.gone round to many solicitors’ firms in Bombay. He would 
employ onie firm and when at the end of the litigation, the 
firm presented him with the bill of costs, he would go to 
another firm of solicitors to contest the bill of his first soli- 
citors and so he employed many solicitors one after 
another. I held his general retainer for many years. 

One day, a partner of a leading solicitors’ firm came 
with Mr. Ahmedbhoy for a conference. I saw that Mr. 
Ahmedbhoy had shifted to a new firm of solicitors. At the 
end of the conference, I asked the solicitor to stay on for 
a while as I wanted to speak to him. After Ahmedbhoy 
left, I said to the solicitor that I was surprised that he had 
taken up Mr. Ahmedbhoy’s work because he must be aware 
of the habit of Ahmedbhoy to leave his solicitor as soon as 
the bill of costs was presented to him and go to another , 
solicitor to contest that bill. The solicitor told me that he 
was fully aware of Ahmedbhoy’s ways but he knew how to 
deal with him. Mr. Ahmedbhoy, he said, would leave him 
if he presented his bill to him. He said he would never pre- 
sent his bills to Ahmedbhoy so that no occasion would arise 
for Ahmedbhoy to leave him and go to another solicitor and 
that when Ahmedbhoy was dead his executors would pay 
the bill of costs fully. He further said that if he himself 
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died before Ahmedbhoy, his -firm would recover the bills; 
from Ahmedbhoy’s executors, who in any event, would not. 
be as cantankerous as Ahmedbhoy. 

The result was exactly as the solicitor had anticipated.. 
When Ahmedbhoy died leaving no will, his heirs came tO' 
a settlement between themselves after filing an administra- 
tion suit and then paid fully this firm’s bills which had ac- 
cumulated to over two lakhs of rupees. 

'2. CHHABILDAS LALLVMaI 

Chhabildas Lallubhai, a wealthy Bhansali citizen of 
Bombay was a great character in the eighties and nineties, 
of the last century. Once a set-back line was contemplated 
by the Municipality in which part of his land was to be 
included. In order to prevent this, it is said, he erected the 
whole fronfage of a building on that land, in one night and. 
thus defeated the intended object of the Municipality. I 
became acquainted with him and he always proved himself 
a good friend. He assisted me in; getting the votes of his 
European and Indian friends at the municipal election in 
1892 and subsequent years. 

He was very resourceful and I remember how on one 
occasion he baffled hlr. Inverarity. I was present in Court 
when this happened. Chhabildas bought a property for 
about Rs. 25,000/- at a mortgagee’s sale. The mortgagee 
conveyed the property to Chhabildas but the mortgagor re- 
fused to give possession alleging that the sale was irregular 
and collusive and at a gross undervalue. Chhabildas filed 
» a suit in ejectment against the mortgagor and the mort- 
gagee was joined as defendant. Mr. Chhabildas gave evi- 
dence denying the allegations of the mortgagor. Mr. Inve- 
rarity was cross-examining him on behalf of the mortgagor. 
Inverarity asked him, “Will you sell the property for Rs. 
30,000 ” Chhabildas in an emphatic tone replied “No.’’ 
Inverarity again asked him, “Will you sell it for Rs. 35,000? 
Chhabildas again said “No.” Inverarity went on like this 
upto Rs. 60,000, and still Chhabildas said “No.” Inverarity 
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thought he had established his case of tmdervalue because- 
if Chhabildas was not willing to sell for Rs. 60,000/- the 
property which he had bought only a very short time ago 
for -Rs. 25,000/- the property must be .worth more than Rs] 
60,000. Inverarity then asked Chhabildas; “Why won’t you 
sell for Rs. 60,000/- property for which you have paid only Rs.. 
25,000?” Promptly came the answer: “Chhabildas always 
buys immoveable property but having bought, he never 
sells whatever profit is offered to him.” This brought down 
the whole superstructure of Inverarity’s cross-examination 
on the point of undervalue. 

I remember another occasion on which he figured in 
the witness box. A suit was filed by one of his sons or 
grandsons for partition of properties held by Chhabildas on 
the ground that they were ancestral properties. I was ap- 
pearing for some of his minor grandsons, Raikes was 
appearing for the plaintiffs. Chhabildas was being cross- 
examined by Raikes in the course of which some corres- 
pondence between him and his son Ramdas, who was a 
Barrister practising at Nagpur, was being read. In one 
of the letters, Ramdas had written to Chhabildas saying 
that he had not much of practice at Nagpur and that his 
wife was presenting him with a child every year. Chha- 
bildas shouted from the witness box; “Ask him whosp 
fault?” This made all the Court including Justice Beaman 
burst into laughter. 

He was asked about some heavy item appearing in the 
accounts, the suggestion being that that was part of the 
nucleus of ancestral property by which Chhabildas made 
his fortune. Chhabildas’ explanation about that item was 
that it was his share of the freight which he earned along 
with another partner, a military official, by several voyages 
that a rotten ship which they had bought for a modest 
amount and which could never have gone out of the 
harbour, was supposed to have made to Abyssinia during 
the Abyssinian War. 
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Once he was going on a voyage to England and wanted 
a sii%le-berth cabin for himself in a P. & O. Steamer but , 
the P. &. O. people would not oblige him and placed him on 
the top berth in a two berth cabin v/ith a European pas- 
senger in the lower berth. Chhabildas on the first night of 
the voyage behaved in such a filthy manner that his fellow- 
passenger begged the Captain to put him somewhere else 
and so, Chhabildas secured for himself alone a two-berth 
■cabin. He used to relate this story himself. He was a clever 
•and selfmade man but of little education, and his talk and 
behaviour bordered on vulgarity. 

Once he was summoned to serve on a special jury in the 
Sessions Court in a case which was expected to last several 
days. He was unwilling, to be empanelled and before the 
appointed day tried his best with the prosecution as well 
as the defence to agree to challenge him but without success. 
On the day of the trial he found himself empanelled. He 
walked into the jury box and then sprang a surprise. He 
stood up and with a medicine bottle in his hand tO’ld the 
Judge that he was suffering from dysentry and would be 
obliged to go to the. W.C. at short intervals. The Judge 
promptly discharged him. 



AS A JUDGE 


W HEN I became a Judge, I was confirmed in my view 
that the work of a Judge was much less exacting, 
though possibly more responsible, than the work of Coxmsel. 
I remember Jenkins once remarked jocularly about a Judge’s, 
work “When counsel on both sides have thrashed out a 
case, unless you are an absolute fool, you can’t go wrong”. 

I took my seat on the bench early in June 1920, Mr. 
Bahadurji on behalf of the Bar welcomed me. In reply, I 
emphasised that it was not enough that justice was done 
but that parties and counsel should feel that justice was 
being done and that for that purpose a judge should give 
patient hearing, I further said that I would very much 
miss the free and pleasant atmosphere of the Bar Library. 

During the short period of four months that I was on 
the bench, I sat in the Criminal Sessions for 40 days which 
v;as a record length for criminal sessions in those days. 

In an earliar chapter, I have narrated my extraordinary 
experience of the disposal of a criminal appeal by consent. 
I did something similar in the trial of a criminal case at 
the Criminal Sessions but in a manner and under circum- 
stances quite different. A mehta (clerk) in an Indian firm 
was charged with criminal breach of trust, embezzlement 
and other serious charges as well as with some minor 
charges of cheating etc. I had read the proceedings before 
the committing magistrate. The evidence recorded had 
created the impression on my mind that the serious charges 
could not be maintained but that the minor charges could 
be established. There were many witnesses and many en- 
tries had to be traced through numerous books and the 
hearing would have occupied several days. ' When the case 
was called on, I put to the Advocate-General who was pro- 
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building, the Examiner Press belonging to the Archdiocese 
was located and two small portions were occupied by a 
Parsi clock-maker and a hair-dresser respectively. As the 
Press had to be moved because of the impending acquisition 
by the Municipality, the Archbishop wanted the Press to 
be shifted to another building in the same locality which 
also belonged to the Diocese. That building consisted of 
four floors and was occupied by fifteen different tenants 
who had business offices there. The Archbishop wanted 
these 15 tenants as well as the hair-dresser and the clock- 
liiaker to vacate in order that the Examiner Press could be 
removed there and the Examiner Press building' could be 
handed over to the municipality. The tenants having 
declined to vacate, suits were filed against them. 

When the suits were called on before me, Mr. Strang- 
man, the Advocate-General appeared for the plaintiff while 
the 17 tenants were represented by different counsel. I 
•enquired of Mr. Strangman how long the cases would take 
and he replied that altogether they were likely to occupy 
a week. After the pleadings were read, I came to the view 
that this was a case eminently fit for adjustment. So I 
called the Manager of the Press who was present in Court 
into the witness box and I questioned him about the various 
•different departments of the Press. With regard to each 
department, he gave an idea of the space required. Then I 
put 'to him that in days of general want of accommodation, 
could he not arrange his departments in such a manner as 
to occupy less space? , I then made him go through each 
department and got from him the barest minimum space 
necessary. When that was ascertained, it was found that 
it was possible to accommodate the whole Press in two 
floors of the other building. Then I questioned the 17 te- 
nants one after another and got from them the minimum 
space they could do with although with some inconvenience. 
It was then found that all the seventeen tenants could be 
accommodated in the remaining two floors of the other 
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building. Then remained the difficulty about the clock- 
maker and the hairdresser in the Examiner Press Building 
who were also asked to vacate in order to enable the Arch- 
bishop to hand over the building to the Municipality. The 
clockmaker was a Parsi who was known to be in opulent 
circumstances. I put to him that as the acquisition by the 
Municipality had been pending for a considerable time, he 
must have thought of getting some other premises for shift- 
ing his business and after a few, questions he admitted that 
he had already contracted to buy a building in the Fort 
area, in a portion of which he could remove himself but he 
said that it would take some three or four months to com- 
plete the sale and get vacant possession of the portion he 
wanted to use himself in that building. On being ques- 
tioned, the hairdresser admitted that he had made arrange- 
ments to shift to other premises, which he had agreed to 
rent but he would get possession of them only after three 
months. In order to settle the difficulty about these two te- 
nants, I suggested to Mr. Strangmah that he should send 
for Mr. Mackison, the Executive Engineer of the Munici- 
pality. When he came, I put to him that when the Munici- 
pality had delayed taking possession of the building for 
nearly a year and a half, could they not stay their hands 
for a few months more? He agreed. Thus all parties were 
satisfied and by 2 o’clock, a consent decree was taken in 
all the 17 suits giving effect to the adjustments agreed to. 
This method of adjusting the convenience of landlords and 
tenants was also much appreciated by the members of the 
. Bar because while one Kent Act suit would ordinarily take a 
day or two, by this process of adjustment half- a dozen 
suits could be disposed of in a day and counsel could work 
out six briefs instead of one. I remember the late Sir Dinsha 
MuUa, some time after I resigned the Judgeship, showing- 
me a fine new motor car that he had bought and said that 
that was a Rerit Suits Car. I could not grasp at the moment 
what he meant. He explained that because of my method 
of disposing of rent suits by adjustments wherever possible^ 
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A mong the High courts in India, only the High Courts of 
Bombay, Calcutta and Madras ‘have original jurisdic- 
tion. The other High Courts are purely Appellate Courts. On 
the Original Side of the Calcutta and Bombay High Comts, 
only Barristers had audience for some time. In Madras, 
many years ago, pleaders were allowed audience on the 
Original Side. In Bombay an examination was instituted 
in which persons who had obtained the Degree of LL.B. of 
the Bombay University and had thereafter put in attend- 
ance for one year on the Appellate Side and one year on 
the Original Side of the High Court, were allowed to appear, 
anjd in order to pass the examination a high percentage of 
marks had to be obtained. Those who had passed only the 
LL.B. examination or the High Court Pleader’s examination 
were given audience only on the Appellate Side of the 
Bombay and Calcutta High Courts. Since the Bar Coun- 
cils Act, those privileged to practice on the Original Side 
are called Advocates O.S. while all others are styled 
Advocates. This system had the effect of making < it 
difficult for Indians to become eligible for practice 
on the Original Side of the Bombay and Calcutta High 
Courts. At the time I joined the Appellate Side Bar, it 
was felt that it was unfair that persons who had passed the 
University LL.B. examination or the High Court Pleader’s 
examination, were, debarred from practising on the Original 
Side, while persons who had passed a more easy examina- 
tion in England had the privilege of practising on the 
Original Side. 

When I was admitted as an Advocate on the Original 
Side in 1898 there were comparatively few Indian Barristers 
practising on that side. As years went on, more and more 
Indians qualified in England joined the Bar and an in- 
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•creasing number also passed the Advocates’ examination 
and began to practice on the Original Side. In recent years, 
the mxmber of practitioners on the Original Side has very 
much swollen and at present there are about 300 to 400 on 
the RoU. The result is that while the available work is 
largely monopolised by senior cotmsel, the jilniors do not 
get sufficient opportunity to secure a footing. Even in cases 
where two counsel are briefed, two seniors are often brief- 
ed instead of one senior and one junior. There was at one 
time the system of “holding briefs” imder which a senior 
counsel if he found himself unable to get into a particular 
Court, asked a junior to hold his brief and conduct the case. 
By this, several juniors got a chance of conducting cases 
and showing their mettle. I used freely to encourage 
juniors by asking them to hold my briefs. In 1921-22, some 
dissatisfaction arose as to the manner in which the holding 
system was worked by some members of the Bar, A Com- 
mittee consisting of Strangman, the Advocate-General, and 
Bahadurji was appointed to investigate the matter. In the 
result, the holding system was abolished. I think that this 
has worked injuriously to the interests of juniors. The 
present state of things has led to considerable disappoint- 
ment among the young people who joined the Bar with 
high hopes of getting into good practice. 

As early as 1920, I felt that something must be done 
to remedy this state of things. On my return to the Bar 
after resigning the office of member of the Executive Coun- 
cil in 1923, I decided personally not to draw^ pleadings or 
appear in short causes and also raised my fees generally for 
all sorts of work. I tried to persuade my senior colleagues 
to lay down for themselves a similar self-denying rule so 
that more work would be released for the juniors. I how- 
ever failed in converting them to my views. Dissatisfac- 
tion in the junior ranks is getting intensified and in my 
opinion it is imperative that some steps should be taken to 
bring about a more even distribution of work. 
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In January 1938, the question of the advancement of. 
iuniors was considered at a meeting of the Original Side- 
Bar and it was resolved that the Chief Justice and Judges 
be requested'to make rules for the creation of two divi- 
sions of the Original Side Bar, Senior and Junior, any mem- 
ber of the Bar of not less than 10 years’ standing to be put. 
in the senior list on his appKcation. The senior Advocates, 
were not to appear in Chambers or on a notice of motion or 
in a short cause unless the matter was of a complicated, 
nature in which case he could appear along with a junior. 
Further a senior Advocate should not accept a brief' for- 
consent decree or adjournment except when a brief for 
hearing had been already delivered to him. Where two or 
more counsel are briefed,' at the hearing and final disposal, 
of any suit, there must be one junior among the counsel 
briefed. A Senior Advocate should not draw pleadings or* 
affidavits but merely settle them after they had been drawn, 
by a junior. 

These proposals were submitted to the Chief Justice- 
and Judges but nothing has been done. On August 3, 1939,. 
the Bar Association passed the following resolution: — 

“The Bar Association is of opinion that a division 
of the Bar into two sections and the introduction of a- 
system similar to that of King’s Counsel and Juniors 
as obtaining in England is desirable in the interests of 
the Bar and of the litigating public, as suggested in this. 
Association’s Resolution on January 31, 1938; and the 
Association trusts that Their Lordships will give effect 
to the proposals contained in the said resolution.” 

I think the whole question requires to, be reviewed by 
the Chief Justice and Judges of the High Court with a view 
to early action being taken, to secure an equitable distribu- 
tion of work among the members of the Bar. It may be. 
necessary' in order to give effect to the recommendations- 
made by the Bar Association, to amend the Bar Councils. 
Act and there should he no difficulty in doing that. 
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PRIVILEGES AND DUTIES OF COUNSEL . 

The principles governing the privileges and duties of 
Counsel were very clearly defined by the Full Bench in the 
case (8 Bombay High Court Report page 126) already re- 
ferred to in another connection. The Coxort laid down that 
every subject in all Courts of Justice is entitled to assert 
and defend his rights, and to protect his liberty find life 
"by the free and unfettered statement of every fact and to 
make use of every argument and observation that can legi- 
timately (i.e., according to the rules and principles of 
laws) conduce to these important ends. Every individual 
has this right, and may exercise it in his own person or he 
may commit its exercise to coxmsel, who takes it as his 
delegate; its nature and character are not altered by this de- 
legation; it is stiU the same, to be exercised in the same 
manner and for the same purposes, and subject to the same 
■liabilities and control, as it would be if the party were 
pleading his own cause. These considerations, they said, 
■would at once show the fallacy of the argument that in- 
structions to counsel are the test by which it should be 
determined whether or not the line of duty had been passed. 
TTo instructions, it was held, could justify observations that 
are not warranted by facts proved, and it is a duty of coun- 
sel towards his client to use his own judgment, experience 
and discretion and as a result, whatever be his instructions, 
to exclude all topics and observations of which the case 
does not properly admit subject to its just and necessary 
limits. This right, they said, when duly exercised and di- 
xected to its proper purposes, should not be fettered or 
impeded, for if it be, an injury is sustained not by the client 
alone but by the whole community, whose interests are 
inseparably connected -with a right essential to the admini- 
stration of justice. 

As regards the duties and obligations of Public Prose- 
■-cutors and Counsel for the Crown equally pertinent observ- 
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ations were made. They, quoted the following observation- 
made by a learned Judge: — 

.“The counsel for the prosecution has most accu- 
rately conceived his duty which is to be assistant to 
the Court in the furtherance/ of justice, and not to act 
. as counsel for any particular person or party. He 
should not by statements aggravate the case against 
. prisoners or keep back a witness because his evidence- 
may weaken the case for the prosecution. His only 
object should, be to aid the Court in discovering truth. 
A Public Prosecutor should avoid any proceeding likely 
- to intimidate or -unduly influence witnesses on either 
side. There should be on his part no unseemly eager- 
ness for grasping at conviction.” 

I remember how on two occasions, the above principle- 
was courageously followed. I was present in; the second 
Appellate Court when a criminal appeal was being argued.. 
When the pleader for the a.ccused finished, the Court turn- 
ed to Rao Saheb Mandlik, then Government Pleader, and. 
asked what he had to say in support of the con-viction.. 
Mandlik answered; “I am afraid, My Lords, I cannot sup- 
port the con-viction,” On another occasion, when Govern- 
ment appealed against the acquittal by Mr. Jacob, Sessions. 
Judge of Poona, of certain persons implicated in what was- 
knovm as the Daruvala Bridge Riot Case,, the appeal came- 
on for admission before Justice Jardine and Justice Par- 
sons. The Court' to whom the records and proceedings- 
had as usual been circulated asked Mr. Basil Lang, the 
'Advocate-General who appeared for Go-yernment; “Who 
ad-vised Government to appeal in this matter?” Lang 
answered “Not I” and sat down. The appeal was dismissed- 

In a prosecution for defamation, the complainant alleg- 
ed that on a particular day, the accused in the company of 
two other persons went to the office of Messrs. Craigie, 
Lyiich & Owen, Solicitors, and that the accused had there 
made a statement' to Mr. Craigie which had been taken 
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down in writing and which the prosecution was desirous 
of having produced and' put in evidence. Mr. Craigie was 
accordingly called as a witness but claiming professional 
privilege, he declined to say whether the accused had visit- 
ed him on the day in question alleging that he had learnt 
the name of his visitor in the course of and for the purpose 
of his professional employment. The Chief Presidency 
Magistrate made a reference to the High Court on the 
subject. The High Court (Justices Candy and Fulton) held 
that where a solicitor claims privilege under Sectioni 
126 of the Indian Evidence Act, he is bound to disclose the 
name of his client on whose behalf he claimed the privi- 
lege. The mere fact that his client’s name had been com- 
municated to him in the course and for the purpose of his 
employment as solicitor by another client does not entitle 
him to refuse to disclose the name, unless it was communi- 
cated to him confidentially on the express understanding 
that it was not to be disclosed. A solicitor however was 
not at liberty without his client’s express consent to dis- 
close the nature of his professional employment. Section 
126 of the Indian Evidence Act protects him from being 
compelled to disclose not merely the details of the business 
but also its general purport, imless it be known aliunde 
that such business falls within proviso I or II of the Sec- 
tion. (I.L.R. 18 Bombay, 264, April 4, 1893.) 


BHAISHANKAR NANABHAI 


vs. 

L. M. WADIA cfi HIRALAL SAROJAYA 

The limits of the privileges of Counsel were laid down 
in this case by a full bench consisting of Chief Justice Jen- 
kins, and Justices Candy and Tyabji in 1899. L. M. Wadia, 
a Barrister in the course of a criminal trial before the Ses- 
sions Judge at Ahmedabad said as follows with regard to 
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Mr, Bhaishankar, a solicitor who appeared on the other 
side: — . . 

“Mr. Bhaishankar in consequence of a long stand- 
ing enmity with the accused had been tampering with 
witnesses and getting up evidence to ruin the accused.” 

The Advocate-General presented a petition praying 
that disciplinary action should be taken against Wadia for 
having made this charge which was entirely unwarranted. 
Mr. Wadia claimed immunity by reason of the privilege 
accorded to an Advocate in the conduct of his client’s case 
and urged that in any case he acted on instructions and 
without malice. After referring to the leading authorities 
on the subject of the immunity of judges and counsel with 
regard to anything said by them in the course of perform- 
ing their duty, the Chief Justice observed that there was 
a sharp distinction between suits or criminal proceedings 
at the instance of the injured party and the exercise by the 
Court at the instance of the Advocate-General of its disci- 
plinary powers. The reason to which the licence owes its 
original has no place in an answer to disciplinary jurisdiction 
set in motion by the Advocate-General on the ground that 
in the interests of the profession of which he is the head, 
he thinks the conduct of one of its members is such as to 
demand enquiry. A jurisdiction thus guarded need never 
stand in the way of a fearless discharge by an honourable 
Advocate of his duties towards his client. 

As regards the duty of counsel in relation to prisoner’s 
instructions, the Chief Justice quoted the following reso- 
lution passed by the Judges of the Queen’s Bench Division 
in England: 

“That in the opinion of the Judges it is .contrary to 

the administration and practice of the Criminal Law 
as hitherto allowed that counsel for prisoners should 
state to the jury as alleged existing facts matters which 
they have been told in their instructions on the autho- 
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rity of the prisoners, -and which they do not propose to 
prove in evidence.” 

T?he Chief Justice further observed: “As the license of the 
-Advocate has been so much discussed before us, I cannot 
leave this part of the case without reminding judicial offi- 
cers that the licence creates a corresponding duty in them, 
the duty of keeping the exercise of that licence within its 
■proper limits lest it should grow into a scandal.” He fur- 
ther observed “No one can be more averse than I am to 
shackle the proper efforts of the counsel and it is only to 
keep pure the traditions of that most honourable profes- 
sion that I alluded to these matters.”' He further said “In 
this country judges are explicitly and designedly armed 
by the legislatures with large powers and control as is ap- 
parent from Sections 150 and 152 of the Evidence Act which 
indicates principles that will be admitted to be sound by 
all honourable advocates and the public and which judicial 
officers should ever keep clearly before them.” 

In the result, the Court accepted the explanation of 
Mr. Wadia and discharged the rule (2 BX.R. page 3). 

POLITICAL ACTIVITIES 

When Mr. Gandhi established the “Satyagraha Sabha” 
following the introduction of the Rowlatt Bills, certain 
lawyers practising in the Courts of the Ahmedabad District, 
among them being two Barristers, Jeewanlal Varajrai Desai 

• and Vallabhbhai Patel, signed what wias known as the 
Satyagraha Pledge by which they bound themselves in the 
■event of the Rowlatt Bill becoming law, to refuse civilly to 
■obey those laws and further promised that in that struggle, 
they would follow truth and refrain from- violence to life, 
'person or property. The District Judge reported this to 
the High Court recommending that suitable action be taken 
•against those practitioners. 

The High Court accordingly issued a notice why dis- 

• ciplinary action should not be taken against them and the 
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matter was heard by a full bench consisting of Chief Justice- 
Macleod, Mr. Justice Heaton and Mr. Justice Kajiji in Octo- 
ber 1919. I appeared for two of the respondents, and Jaya- 
kar and Govindlal Thakore appeared for the rest. Baha- 
durji, the acting Advocate-General, appeared in support, 
of the notice. Chief Justice Macleod in delivering judg- 
ment said that while the Court had nothing te do with the 
political views of the respondents nor with expressions of . 
opinion on their part however strong, it must be remem- 
bered that Advocates and Pleaders were a privileged class ; 
enrolled not only for the purpose of rendering assistance to 
the court in the administration of justice, but also for giv- 
ing professional advice for which they were entitled to be- 
paid by the members of the public and that their position, ,, 
training and practice gave them immense influence with the 
public and their example must necessarily have effect on 
the public. He further said that the pledge involved the- 
professional character of these practitioners. Their duty 
as such practitioners is to advise their clients to the best of 
their ability as to what the law is — ^not as to what it should 
be in their opinion. He was of the opinion that it would be- 
impossible for them to keep their duties to the Satyagraha. 
Sabha separate from their professional duty. He added, 
“A very sound principle to remember is that those who live- 
by the law should keep the law.” The Court did not take- 
any action but gave those practitioners a warning that any- 
further action would depend entirely on the developments, . 
if any. The Court accordingly adjourned the notice inde- 
■finitely with leave to the Advocate-General to move for its 
restoration to the Board should occasion arise. {I.L.R. 44: 
Bombay 418.) 

. PROFESSIONAL MISCONDUCT 
In 1934 the Advocate-General presented petitions, al- 
leging misconduct against three members of the Bar-- 
Messrs. K. B. Bharucha, P. R. Bharucha, and M. R. Masmi. 
K. B. Bharucha and P. R. Bharucha had been convict- 
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ed and sentenced by the Chief Presidency Magistrate for 
having between October 1, 1932 and January 1, 1933, ma- 
naged and assisted the operations of the Bombay Provincial 
Congress Committee Emergency Council which had been 
declared unlawful by the Government of Bombay imder the 
Criminal Law Amendment Act and for having taken a 
leading part in the publication of the Congress Bulletin. 
The charges against Masani were that he was the President 
of this 52nd Emergency Council of the Bombay Provincial 
Congress Committee which had been declared an unlawful 
association and that as President, he had announced and 
convened a meeting of that unlawful association at Chov/- 
patty. The petitions after reference to a Committee of the 
Bombay Bar Coimcil appointed by the Chief Justice in 
accordance with the provisions of the Ear Councils Act, 
were heard by Chief Justice Beaumont and Justices Rang- 
nekar and Divatia, 

The Court while holding that conviction for a criminal 
offence, was evidence of misconduct and that the High Court 
had jurisdiction to take disciplinary action against advocates 
so convicted, stated that it was not the duty of the Court to 
impose penalties for misconduct unconnected with the exer- 
cise of the profession, which was either not punishable or 
had been or could be pimished under the law of the land 
and where the ordinary law had enforced a penalty. The 
Court said that there was no reason why disciplinary juris- 
diction vested in the High Court should be employed in aid 
of the criminal law, but where the offence for which a practi- 
tioner had been convicted by the Criminal Court involved 
moral turpitude, the Court had to see whether the practi- 
tioner had shown himself to be unworthy of the confidence 
of the Court and unfit to be entrusted with the business of 
his client. Being members of an xmlawful association and 
in management of its affairs did not, the Court held, render 
them xmfit for the exercise of their profession. The rule 
was accordingly discharged and no order as to costs was 
made. (36 B.L.R. 1186.) 
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The Advocate-<Jeneral- applied to the. Privy Council 
-for special leave to appeal. The Privy Council refused such 
leave but said that the observations of the High Court were 
too wide and that misconduct need not be-in the practi- 
tioners’ professional capacity and that conviction of a 
criminal offence was evidence of misconduct on which the 
/High Court could take disciplinary action. (37 B.L.R. 722.) 

TBE DUAL SYSTEM 

In the High Courts of Bombay and Calcutta, counsel on 
the Original Side can only appear when instructed by a 
.solicitor. This system has evoked considerable criticism 
and from time to time its abohtion has been advocated. If 
that were done, Advocates could take work direct from 
-clients. I myself was in favour of this change at one time 
but my experience extending over more than 40-years has 
convinced me that the dual system conduces to methodical 
■preparation of a case and its effective presentation. 

The abolition of the dual system has been advocated 
“by some on the ground that the costs on the Original Side 
which are heavy will thereby be reduced. That heavy costs 
are somethnes incurred in suits on the Original Side is not 
due to the dual system but is due to the anxiety of clients to 
.secxire the services of some leading counsel whose scale of 
fees is, by the operation of the law of supply and demand, 
high. If litigants want to have their litigation conducted 
at lower cost, it is entirely in their hands, provided 
they are satisfied with the services of less expensive counsel. 
In some cases, costs mount up because of the obstinacy of 
litigants who will not arrive at a reasonable compromise al- 
though advised by their solicitor and counsel to do so. On 
-occasions, I had to put considerable pressure on some clients 
to make them arrive at a compromise which I thought would 
Jbe in their interests and which would save them from 
ruinous litigation. In this matter, the Judges also can, within 
certain limits, play a useful part. If, where circumstances 
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SO demand, sthe Court exercises a mild judicial pressure 
the parties may he saved heavy costs, 

I remember a case in which the whole dispute between 
the parties had narrowed down to Ks. 1,200/- and the learned 
Judge patiently heard the case for ten days with the ulti- 
mate result that many thousands of rupees were spent by the 
parties in costs. In a case like that an attitude of strict 
neutrality and abstention from the use of a certain amount 
of pressure to make parties save themselves from ruination, 
is in my opinion misconceived. , 

SPECIALISATION AT TEE BAR 

In India there is no specialisation at the Bar as there is 
in England. An Advocate or Pleader has to deal with a case 
of Hindu Law, then a case of Company Law, Mercantile 
Law, Contract Law and so on. He has to switch off from 
one subject and apply his mind to another. If a question 
in engineering or medicine turns up, he has for the occasion 
to study the particular aspect of engineering or medicine 
affecting the case. This comes in the way of a practitioner 
devoting himself to a particular subject and becoming an 
expert in it. 

I remember a case in which I had to make a study 
of a particular disease and its treatment. A Parsi had engag- 
ed the services of a murse who was also a Parsi to nurse his- 
wife who was ailing. The nurse attended on the patient for 
a long time. The wife died and some time after the nurse 
alleged that after the wife’s death the man had given a pro- 
mise to marry her and she filed a suit for damages for 
breach of promise of marriage. I appeared for the plaintiff 
nurse. The defendant admitted the promise but pleaded 
that he was not bound to keep the promise because he had 
discovered that the plaintiff was suffering from venereal dis- 
ease, The onus being on the defendant to prove his alle- 
gation, he called as his witness a doctor who had treated 
her. In order to cross-examine him, I had to study the symp- 
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"toms and treatment of the disease. I cross-^examined him at ■ 
great length and showed by reference to medical books that 
the symptoms he alleged he found were also symptoms of 
other diseases which were easily curable and not contagious 
and also that the prescriptions he produced were not neces-, 
.sarily applicable to the disease alleged. The doctor abso-' 
luteiy broke down in cross-examination. He was asked how 
he came to give the information to the defendant of his 
treatment of the. plaintiff and the nature of the disease and 
thereby broke the confidence reposed in him by the patient. 
He had no explanation to give and the Judge remarked that 
no decent doctor would have given such information. While 
the law prevents a lawyer from giving evidence of any con- 
fidential information that he may have got from his client 
in the course of his employment, there is no such legal bar 
preventing a doctor giving evidence' about what he may 
have learnt in the course of his employment. Although 
therefore a doctor may be compelled to give evidence in a 
court of law it is his moral obligation not to divulge to 
another person such information. The Judge disbelieved 
the doctor and awarded Rs. MOO damages. 

CORDIAL RELATIONS WITH THE BAR 

My personal relations with the members of the Bar 
have been very cordial. On many occasions, they have 
• entertained me at dinner and I have made many friends 
among them. The Bar Library is the one spot where I find 
it delightful to pass my time whenever I can. It is' a place 
to which the laws of libel and slander and sedition do not 
apply and judges, practitioners and the Government and 
their measures are freely discussed without any restraint. 
The jokes that I enjoy most in that privileged room are 
jokes on myself. 

In February 1937, I completed fifty years of my career 
■ as a lawyer. The Bar celebrated the event by entertain- 
ing me at dinner and raising subscriptions for my portrait 
"which has been placed in the High Court Library. It was 
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unveiled by Sir John Beaumont, the then Chief Justice. 
The surplus balance of the fund raised was handed over to 
the Bombay Bar Council for awarding annually a gold 
medal to the student who stood highest in the Advocate’s 
examination. The Bar also passed the following resolution: 

“The members of the Bombay Bar offer their feli- 
citations to Sir Chiraanlal Setalvad on the completion 
of 50 years of his career as a lawyer and places on 
record their appreciation of the services rendered by 
him in maintaining the dignity and privileges of the 
Bar and in setting a high' example of fearless advocacy.” 

The Times of India in its issue of February 20, 1937 
referred to this occasion in the following terms : 

. “Sir Chimanlal Setalvad completes his Golden 
Jubilee in the legal profession this week. Seniority at 
the Bar is counted not so much by the number of years 
as by the number of briefs, yet fifty years in the active 
practice of a learned and laborious profession is a note- 
worthy event in the life of any individual. Professional 
success came to him almost from the start and he soon 
made, and has throughout maintained in spite of multi- 
ple and many-sided activities, a unique and honourable 
position in the profession. The secret of his popularity 
and unfading youthfuiness lies in the spirit and temper 
in which he has taken his public and professional work. 
Cool and composed, placid and unpurturbed, he every- 
where breathes an atmosphere of repose and friendli- 
ness; he takes the trials and triumphs of professional 
contests in an equable temper. For him, there is no 
giddy height of elation and no gloomy depth of 
depression. , • 

“Both within and outside his profession, Sir Chiman- 
lal has lived a broad rather than an intense life. What 
has secured him warm place in the regard and esteem 
of his colleagues is his breadth of outlook and friendli- 
ness of spirit, along with a certain simplicity of natme 
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which enables him, in spite of all honours and distinc- - 
tions that have come to him, to .mix easily with all and , 
sundry and take a genuine interest in the little affairs . 

, of lesser men. Politically, Sir Chimanlal belongs to a 
generation almost extinct today. He is among the few 
survivors of that school of realists and humanists who- 
strove to rear the fabric of Indian politics upon the- 
. broad foundations of tolerance and understanding, 
sweet reasonableness and ordered progfess. He has'- 
. endeavoured to keep the public life of this country 
above the narrow bigotry of latter day nationalism, and 
he is not among those who believe in stimulating, 
national sentiment at the cost of racial bitterness.” 

At' all Bar dinners, members always call uponl me to ■ 
speak. When Bomanji Wadia on his retirement from the- 
Bench was entertained at dinner by the Bar, one part of ‘ 
the speech that I made elicited great applause and laughter. 
What I said was something like this: “Mr. Wadia with all. 
his intellectual equipment cannot be expected to remain 
idle and so one wonders what he will do. Will he start an 
agitation for Parsistan? No, he is much too sensible to do ■ 
anything of that sort. Will he join the Non-Party Confe- 
rence which is a party of all leaders and no followers? No, 
he would not do that. Will he join the Liberal Party which 
is a Party of many leaders and few followers? I don’t think 
he will. Will he join the Congress? If he does, he will have ^ 
to go to jail and then get ill which will lead, to his release. 
When so released, if he left the Congress he would be. 
maligned as a traitor.” ■ 

Munshi who had been recently released owing to 
severe illness and had resigned from the Congress, I believe, . 
enjoyed the joke very much. 
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T he state of legal education in Bombay was very unsatis- 
factory for a long time. Students who having passed 
the Matriculatfon examination had joined any Arts College 
were allowed to fill in terms at the Government Law School. 
Students who thus joined the Law School were busy with 
their Arts studies and had no interest in the lectures deli- 
vered at the Law School, for they coiild appear for the LL.B. 
examination only two years after taking their B.A.. degree. 
So, it happened that by the time a student took his B.A, 
degree he had finished his attendance at the Law School 
and it was after that that he really began his studies in law, 
I remember when I was a resident student at the Elphinstone 
College at Parel, half a dozen students used to form a com- 
bine and each one went in turn to the Law School and 
got presence marked for all the six. As the students had no 
interest in the lectures, the professors naturally also lost all 
interest in their work. Moreover, the appoinftments for the 
professorships of the Law School were not always made on 
merits but for making provision for ypimg barristers strug- 
gling at the Bar. There were only three professors and 
there were more than 400 students. 

In order to remedy this xmsatisfactory state of things, 
some of us conceived the idea of founding a private Law 
College. A Managing Board was constituted with Mr. Jus- 
tice Badruddin Tyabji as Chairman and Narayan Chanda- 
varkar, myself, Kustom K. E. Cama Solicitor, and N. V. 
Gokhale a pleader on the Appellate Side, as members. 
We secured the services of six competent professors and 
applied to the University on November . 15, 1897, for the 
affiliation of this institution which was styled “The 
Bombay College ‘of Law ”. Justice Candy, a Civilian Judge 
of the High Court who was then the 'Vice-Chancellor of 
the University, started the bogey of sedition and minuted 
that he apprehended that the professors of the proposed 


II 


161 



RECOLLECTIONS AND REFLECTIONS 

College might teach “sedition to the pupils” and was there- 
fore against affiliation of the College. Several members 
of the Syndicate including Justice Ranade, Dr. Mackichan, 
Wasudev Kirtikar and others .vehemently disagreed with 
the Vice-Chancellor. Considerable time was lost in the 
controversy whether the Senate had the power to recom- 
mend affiliation to Government or whether Government' 
alone had the right' to affiliate under Section 12 of the Uni- 
versities Act. Ultimately the Syndicate decided by a 
majority to recommend affiliation to the Senate. 

When the matter came before the Senate on> June 27, 
1898, .various attempts were made to. smother the proposition. 
When the proposition for affiliation was moved. Starling,’ 
a barrister, proposed that the Senate pass on' to the next 
business. This was negatived by a large majority. Starling 
still persisted in. his attack and moved that the Syndicate 
be asked to review their decision. The Senate, however, 
rejected Starling’s motion and resolved to recommend 
affiliation to Government, 

■ Government who were very imwilling to allow the. 
new College to come into existence, promptly appointed 
a Committee with Giles, the Director . of Public Instruc- 
tion, as Chairman, to enquire into the working of the Gov- 
ernment Law School and to make recommendations on. the 
changes required to be made.. The Committee made its 
report recommending drastic reorganisation of the School. 
Governirient thereupon reorganised the Lav School mainly 
on the lines recommended by the Committee., All this time . 
fr.om Juiie 27, 1898 to February 1899, , Government 

pigeon-holed the recommendation of the Senate for^ 
the affiliation of the new College. On February 25, 1899 
Government wrote to the Senate refusing affiliation of the 
College and said that in view of the improvements made in. 
the Government Law School, it was inexpedient to estab- 
lish .a new 'College. Now there are five Law Colleges in the 
Presidency. 
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F or the purposes of revenue administration, the Presi- 
dency of Bombay is divided into three divisions, Nor- 
thern, Central and Southern, each in charge of an officer who 
who is called Commissioner. Under the Commissioners are 
Collectors of Districts. Under the Collectors are Assistant 
Collectors and Deputy Collectors and under these officers 
are what are called Mamlatdars in charge of various talukas. 
Under the Mamlatdars are Aval Klarkuns. The Aval Karkuns 
whose salaries range from Rs. 40 to Rs. 60 a month, are in- 
vested with criminal jurisdiction of third class magistrates. 
The Mamlatdars are first or second class Magistrates, and 
Assistant Collectors and Deputy Collectors are First Class 
Magistrates. The Collector of the District is also the District 
Magistrate, and besides having the powers of a First Class 
Magistrate, he hears appeals in criminal cases decided by the 
Mamlatdar and Aval Karkun Magistrates. The Collector- 
cum-District Magistrate is also the head of the police in the 
district, and important prosecutions are launched by the 
police with his sanction and approval. 

The appointments, postings, promotions and transfers 
of these executive officers who also exercise judicial 
ftmctions are in the hands of the Executive of the 
Presidency. The judicial work of these officers does not 
occupy more than one-eighth to one-fourth of their time. 
Their principal concern is their executive work of collecting 
revenue and maintaining order. The habit of mind that; 
these officers necessarily acquire as executive officers is not ■ 
conducive to the balanced and detached frame of mind,' 
essential for judicial officers. Moreover, the subordinate; 
magistrates are naturally anxious to secure the good opinion ’ 
of the higher revenue and police officers for their advance- 
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ment. Similar arrangements also obtain in other Presi- 
dencies with some variations in duties and designations.- 

The police authorities in their zeal consider Magistrates 
who convict in prosecutions started by them as more effi- 
cient than those who acquit. In the matter of appoint- 
ments, promotions and postings of the subordinate magis- 
trates the Executive acts on the recommendation of the 
Collector-cum-District Magistrate. Moreover, the Assis- 
tant and Deputy Collectors and Mamlatdars have to tour 
in the areas under their charge and it often happens that 
witnesses and accused in criminal cases have to follow these 
magistrates from place to place. In some big towns, there 
are Resident Magistrates who do only magisterial work 
but they also are subordinate to the Collector-cum-District 
Magistrate and their promotion also depends upon the 
opinion of the Collector. That some Collectors judge 
efficiency of magistrates and judges by the percentage of 
convictions is not a mere surmise. I know that one District 
Magistrate had the audacity to write' to an Indian District 
and Sessions Judge that in the latter’s Comt, there were 
too many acquittals. The Judge reported this to the Chief 
Justice and the Collector was admonished for his action. 

, Owing to this combination of executive and judicial 
functions the liberty of the subject is imperilled and the 
public demand is that magistrates should be purely judicial 
officers and their , appointments, postings and promotions 
should rest with the High Court. 

The question of the separation of executive and judicial 
functions in this country is as old as the hills. Raja Ram 
Mohan Roy, the great Bengali patriot and reformer, in giving 
evidence before a Parhamentary Committee in London 
about 85 years ago, included in his memorandum the desi- 
.rability of this reform. In 1886-7 a deputation from the 
Indian National Congress headed by Dadabhai Naorojv 
waited upon Lord Dufferin, the then Viceroy and Governor- 
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General of India, and pressed for this reform. Lord Duilerin 
on that occasion called it “a counsel of perfection”. The 
Congress at its annual session year after year repeated the 
resolution in favour of the separation of judicial and exe- 
cutive functions. -Lord Kimberley and Lord Cross, Secre- 
taries of State for India, .pronounced in favour of this re- 
form. At the sixth Bombay Provincial Conference held 
at Ahmedabad in 1893, a memorandum on this question was 
submitted by Pherozeshah Mehta and a Committee was 
appointed to work out a scheme for this separation in the 
various districts of the Presidency. In July 1899, a compre- 
hensive Memorial on the subject was submitted to Lord 
George Hamilton, the then Secretary of State for India, 
which was signed amongst others by Lord Hobhouse, Sir 
Richard Garth, retired Chief Justice of Bengal, Sir Richard 
Couch, Sir Charles Sargeant, retired Chief Justice of Bom- 
bay, Sir William Markby, Sir John Phear, Sir John Scott, 
Sir Rowland Wilson, Sir William Wedderbum, all retired 
Judges of High Coxirts, and by others,. In 1908, Sir Harvey 
Adamson, the then Home Member of the Viceroy’s Execu- 
tive Coxmcil said: "The Government have decided to ad- 
vance cautiously and tentatively towards the separation of 
judicial and executive functions in those parts of India, 
where the local conditions render the change possible and 
appropriate.” In 1913, a public meeting of the citizens of 
Bombay was held at the Framji Cowasji Institute under the 
auspices of the Bombay Presidency Association, when a reso- 
lution urging the speedy inauguration of a scheme for such 
separation was adopted. The United Provinces . Govern- 
ment had appointed a Committee presided over by Sir Louis 
Stuart, Chief Justice of the Lucknow Chief Court to prepare 
a scheme for separation- The Committee submitted its re- 
port but it was pigeon-holed by Government, and nothing 
further was done. 

At the meeting of the Bombay Legislative Council on 
October 1, 1921, Rao Bahadur Chitale moved a resolution 
that executive and judicial functions be separated by 
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. entrusting criminal cases to the subordinate judges. Mi. 
Hayward (later Sir Murice Hayward), the Home Member, 
gave an assurance that Government would go into the whole 
question at an early date and asked the mover to withdraw 
the resolution, which he declined to do. When the reso- 
lution was put to the vote, an equal number of meihbeis 
voted for and against the resolution. The President, Sir 
Narayan Chandavarkar, gave his casting vote against the 
resolution on the ground that Mr. Hayward had on behalf 
of Government given an assurance that they would go into 
the whole question at an early date. In 1922 the resolution 
was again moved and was carried. 

With this history of the question, the public expected, 
when the Congress ministries were formed in some pro- 
vinces in 1937, that they would promptly take up this much 
delayed reform, but to the great disappointment of the 
public, they avoided taking any steps in that direction on the 
plea that as popular governments were in power, the exe- 
cutive would be properly controlled by them and the exe- 
cutive officers exercising judicial functions v/ould not go 
wrong. 

. Keferring to this question in the Madras Legislative 
Assembly, Mr. C. Eajagopalachari said: “Now that Congress 
is in office, we will see that executive officers will not go 
wrong and we shall control them.” What ignorance this 
utterance shows of the real issue and of human psychology? 

S How is it possible for officers who are occupied in doing exe- 
cutive work for more than three-fourths of their time and 
'.have thereby acquired the executive mentality with its 
\ rough-and-ready methods, to switch o2 to a judicial men- 
tality during the remaining one-fourth of their time? When 
C. R. says “we shall control them”, he lays bare the 
very evil that people want to eradicate. They do not want 
the judiciary to be •^controlled” in any manner by the 
executive. 

Really speaking, with a popular Government having a 
majority of the Legislature at their back, there is greater 
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need of the judiciary being entirely independent of the exe- 
cutive. The more democratic a government is, the greater the 
need of an independent judiciary. This principle is illus- 
trated by the completely independent position of the judi- 
ciary in England. , All through the many years of bureau- 
cratic rule, ,one excuse or another was put forward for not 
carrying out this reform though its necessity was always 
iccepted. The Congress Government went back entirely 
md denied the very necessity of this reform. 

In the various schemes put forward from time to time, 
t has been shown that such separation will involve very 
ittle additional expenditure if at all. The criminal work at 
cresent’ done by the magistrates who are executive officers 
:an be easily transferred to subordinate judges whose num- 
)ers may be increased while a corresponding decrease may 
)e made in the number of revenue officers by a rearrange- 
nent of areas under their charge. Various instances have 
:ome to light of the evils and miscarriage of justice flowing 
rom this combination of functions. But as against the cases 
hat come to light there must be many others that remain 
mknown. 

Further, the subordinate judiciary may have to deal 
vith cases where the action of the executive may be 
luestioned, and imless the judiciary is completely free from 
ny control and influence of the executive, the administra- 
ion of justice can never be pure. 

The following are some, recent glaring instances of 
ppression of members of the public resulting from the 
ombination of executive and judicial functions. 

In 1938-9, Mr. Joshi, a leading pleader of Athni in the 
ielgaum District, was charged with outraging the modesty 
f a woman. Mr. Joshi alleged that the case was fabricated 
gainst him by the Sub-Inspector of Police owing to per- 
onal enmity. He also applied for the examination of cer- 
lin witnesses whom the police had not examined. When 
ae Magistrate granted his ' application, the Superintendent 

167 


•EECOIiLECTIONa AND REFliECTIONS 

, of Police wrote a letter to the District Magistrate making 
aspersions against the Magistrate’s impartiality and the 
District Magistrate transferred the case to another Magis- 
trate. Mr. Joshi applied to the High Court and the Court 
severely commented upon the action of the Superintendent 
of Police and the District Magistrate and transferred the case 
to another district altogether observing that the action of 
the District Magistrate was calculated to undermine the 
prestige and independence of the tr3dng Magistrate. 

The Dharwar Magistrate to whom the case was trans- 
ferred was, before he went to Dharwar, a supemumerarj' 
Magistrate in the Belgaum District and was sitting with the 
District Magistrate when the transfer order was made. On 
Mr. Joshi’s application, the case was transferred to another 
Magistrate who acquitted Mr, Joshi and held that the com- 
plaint was false; groundless and malicious. ‘It is obvious 
, that if the Belgaum Magistrate had been a purely Judicial 
Officer and only subordinate to the Sessions Judge and the 
High 'Court and not to- the District Magistrate, all tins 
harassment of the innocent would not have taken place. In 
this case, Mr. Joshi had the grit and the means to fight for 
two years to vindicate himself but other people not so for- 
tunately . situated must be suffering injustice under the 
present system. 

5-5 « * * . . 

One Sadashiv who had been arrested in December 1942 
was remanded on February 6, 1943 for a fortnight. In 
rhaking this remand the provisions of the Criminal Proce- 
dure Code were not complied with. The case was ultimately 
transferred to the City Magistrate, Poona. On July 13, one 
month after the City Magistrate took cognizance of the case, 
the District Magistrate wrote to the Public Prosecutor ask- 
ing him not to proceed -with the case until investigations in 
another case had been completed. No application for such 
adjournment was judicially made to the City Magistrate in 
the presence of the accused or Ms legal adviser. The Public 
Prosecutor merely wrote a note to the City Magistrate send- 
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ing a copy of the instructions he had received from the Dis- 
trict Magistrate, and the Magistrate made the order behind 
the back of the accused. The accused was thus indefinitely 
detained till the High Court taking cognizancex)f the case 
ordered his release. 

About the same time, a Bench of the Calcutta High 
Court consistirig of the Chief Justice and two other Judges 
made very strong remarks against the interference of the 
Chief Minister in the course of justice by writing letters to 
the District Magistrate in connection with a- case pending 
before him. The Chief Minister who had by this time gone 
out of office, wrote to the papers disclaiming any interfe- 
rence in the course of justice on his part but alleged that the 
Home Department had issued confidential circulars to the 
Magistrates who had been trying cases under the Defence 
of India Rules and Various Ordinances. If this is cor- 
rect, it shows the. extent of the evil proceeding from the 
subordinate judiciary being under' the control of the 
Executive. 

The tendency of the executive to regard the judiciarj"^ 
as a sort of obstruction to their activities is apparent from 
the manner in which during the War period the executive 
have on occasions acted. Their action cannot but lower 
the position and prestige of the judiciary. In several cases, 
the executive, after having prosecuted people under the 
ordinary law and failed to secure a conviction, have resorted 
to the Defence of India Rules to put the acquitted persons 
in prison. 

In the early part of 1943, some of the people who were 
tried in the Sessions Court of Thana and acquitted by the 
Judge agreeing with the jury, were re-arrested by the police 
under the Defence of India Rules as soon as they emerged 
from the Court House. Similarly in Bombay, a number of 
persons who were acquitted by a Special Tribunal presided 
over by Mr. Justice Lokur, were immediately arrested again 
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under the Defence of India Eules. In a trialvheld. in the 
Criminal Sessions in Bombay, Mr. Justice Rajadhyaksha 
and the jury acquitted the accused but he was re-arrested 
under the I^eience of India Rules as soon as he came out of 
the Court. Similar -instances have occurred in other presi- 
dencies also. Cases of this sort tend to bring the administra- 
tion of justice into contempt. It ^so lessens the sense of 
responsibility in the executive, who are naturally 
encouraged to laimch prosecutions . on insufficient evidence 
because they think that if the Court does n'ot convict the 
accused, they can still put him in prison indefinitely under 
the Defence of India Rules. In this connection, the utte- 
rance of the Chief Justice of the Allahabad High Court is 
significant. He is reported to have said that the Defence of 
India Rules had paralysed the High. Court and that in the 
particular instance • of Mr. Baijnath, a leading pleader of 
Agra, who was appearing for many political detenus, he 
felt that the police had thought it best to get the lawyep 
behind prison bars. The Chief Justice’s feeling may be 
right or wrong, but it indicates what the judiciary feel 
regarding the action of the executive. 



CONTEMPT OF COURT 


U NDER clause 15 of the Letters Patent of the Bombay 
High Court, no appeal is allowed against any judgment 
passed by a single Judge in the exercise of his criminal 
jurisdiction. With regard to cases of contempt of court, a 
distinction is made between contempts of a civil nature and 
contempts of a criminal nature. Disobedience by a party to 
a suit, of the orders or injunction of a Court is considered 
contempt of a civil nature. On the other hand, contempt 
of court committed by a stranger to ariy suit or proceeding 
b 3 r reason of such stranger interfering with the process of 
the Court as well as any act committed by a party to a pro- 
ceeding or by a stranger which would bring the administra- 
tion of justice into scorn is considered contempt of a 
criminal nature. 

With regard to contempts of the second character, there 
is no appeal against the orders of a single judge in; the High 
Court -and the only remedy to the person affected is an 
appeal to the Privy Council after obtaining the necessary 
certificate from the Appellate Bench. This legal position 
works very harshly in some cases. 

I remember one case of such hardship in which I 
appeared for the alleged offender. A woman had bought a 
property at Lonavla at a public auction held by the Sub- 
ordinate Judge’s Court at Poona in execution of a mort- 
gagee's decree and the woman having paid the purchase 
money was put in possession of the property. She was in 
such possession for a considerable time. Later, a suit was 
filed in the High Court for the administration of the estate 
of a deceased person and this property was mentioned as 
forming part of that estate by the parties to that suit. The 
Court appointed a Receiver of aU the properties including 
this particular property at Lonavla. The Receiver’s agent 
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went to Lonavla to take possession of the property and in 
the absence of the ostensible owner, obtained from the mali 
the key of the bungalow, opened it and entered into posses- 
sion and put his own lock on it. When the woman after a 
few days went to Lonavla and was told by^the maU what 
had happened, she removed the lock put by the Keceiver’s 
Agent and occupied the premises. On this, the Receiver 
obtained a rule from the, Court against the woman for con- 
tempt of court. The solicitor of the woman instructed me 
to appear to show cause. 

One of my contentions, if I had been heard, would have 
been that when the Receiver found that somebody else was 
in possession of the property claiming to be its owner, he 
had no right to take forcible possession of the premises but 
should have filed a suit to recover possession from the 
woman who was in possession. Whether my contention was 
right or wrong, I was entitled to be heard to show cause 
why my client should not be committed ■ for contempt.' 
When I appeared before the learned Judge and began to 
address him, he said; “I cannot hear you because your client 
is in contempt and your client must restore possession to the 
Receiver at once,” In vain I argued that I had appeared 
before the Court to show cause why my cbent should not be 
committed for contempt and I was entitled to be heard to 
show that there was no contempt. The learned Judge pre- 
judged that my client had committed contempt without 
giving me a hearing to show that there was no contempt. As 
there was no immediate remedy by appeal to the Appeal 
Court, my chent had to' surrender and give up her possession 
which she had obtained from the Poona Court as purchaser 
at a court sale. • 

In a recent case, a litigant who was arguing his oum 
case, in answer to an observation by the opposing counsel 
that he (the litigant) was misleading the court, the litigant 
rejoined: “I do not keep any thing’ back at all. My fault is 
that I disclose everything unlike members of the bar who 


172 



CONTEMPT OF COURT 

are in the habit of not doing so and misleading the court.” 
A strong protest was made to this statement by the oppos- 
ing counsel and the litigant immediately apologised and 
expressed his regret for having used the unfortunate ex- 
pression in the heat of the argument. The litigant had also 
made observations derogatory to the Taxing Master. On 
the next day, the opposing counsel drew the attention of 
the court to the utterances of the litigant with regard to 
the Bar and the Advocate-General appeared and moved the 
Court to punish the appellant for contempt in using the 
language he had used regarding the Bar. The litigant again 
apologised for what he had said. At this stage, the question 
as to the words used regarding the Taxing Master was 
raised. 

On the following day, the learned Judge held that both 
in his reflections on the Bar and on the Taxing Master the 
litigant was guilty and committed him to prison for three 
months and ordered him to pay a fine of Rs, 1,000. The 
next day, on the application of the litigant, the sentence of 
imprisonment was reduced to one of eight days. The liti- 
gant suffered this imprisonment as there was no appellate 
tribunal in the country to hear his appeal or let him out on 
bail. He had to apply to the Appeal Court for leave to 
appeal to the Privy Council, which was granted. The Privy 
Council allowed the appeal with costs and quashed the 
order of the learned Judge, 

Cases like these show the desirability of allowing an 
appeal in all cases of contempt to the Appeal Court. This 
can be effected by an amendment of clause 15 of the Letters 
Patent by adding suitable words to make it clear that orders 
in contempt of court proceedings will not be deemed to be 
orders in the exercise of criminal jurisdiction for purposes 
of appeal. This can also be done by adding a section in the 
Contempt of Court Acts XII of 1926 and XII of 1937 aUowing 
an appeal. 
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MANAGING GLEBES 

When I began to practise on the Original Side, I came 
in contact with a class of Managing Clerks in Attorneys’ 
Offices of those days. There was Anandrao in the office of 
Little & Co.,.Narayen with Craigie Lynch and Owen, Entee 
with Crawford Bailey & Co., and Rustomji Sethna with 
Edlow, Gulabchand Wadia & Company. The last one was 
known in legal circles as Rustomji Macfarlane. The name 
of Macfarlane was applied to him because he was a favourite 
of Macfarlane who had foxmded the firm. The Manag- 
ing Clerks of those days who had considerable knowledge 
of law and practice played an important part as many of 
the clients did not know English and required some one as 
an intermediary between them and the European Solici- 
tors. This class of Managing Clerks made large fortxmes. 
Their clients had even greater confidence in them than in 
their masters. With regard to 'one of them it was said that 
when any draft of a letter or pleading was made by any of 
the partners of the firm of Solicitors, the clients used to 
take the draft to the Managing' Clerk for his approval and 
he in order to impress the clients, made alterations in 
various places in the draft, but there were standing instruc- 
tions to the copyists or typists that the original draft was 
to be fair copied or typed without the. alterations’. This 
class of Managing Clerks has now disappeared. 

LAW’S DELAYS 

When I joined the Appellate Side bar in 1887 there was 
great congestion of work. Appeals did not come up for 
hearing till three or four years after they were admitted. 
I was told that in the time of Sir Michael Westropp, judg- 
ments in some important and complicated cases were de- 
livered by him months after the hearing was finished. I 
had heard an amusing story in this connection. There was 
a Civil Revision application from a judgment of a Court of 
Small Causes in a mofussil town. The application was 
heard by Westropp Chief Justice and another judge and 
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judgment was reserved. Judgment was never delivered 
and apparently everybody forgot all about the case. Sir 
Michael Westropp had retired and Sir Charles Sargent had 
succeeded him as Chief Justice. One day when the drawers 
of the Chief Justice’s table were cleared, the papers of that 
revision application and a sheet of paper on which Westropp 
Chief Justice had written a few lines of the judgment he 
intended to deliver were found. On that, enquiries were 

made whether the Small Causes Court concerned desired 

! 

the revision application to be disposed of. That court re- 
ported that all the parties in that case were dead and there- 
fore nothing further was necessary to be done. 

• 

In the Dakore Temple case the appeal against the 
decree of , the District Judge of Ahmedabad was filed in 
1883. The appeal came on for hearing and was decided in 
the middle of 1887. An appeal to the Privy Council was 
filed in the latter part of 1887. The preparation of the 
printed record to be sent to the Privy Council took several 
years and the appeal was heard by the Privy Council some 
time in May 1899. Thus four years elapsed between the 
filing of the appeal and its hearing by the High Court and 
twelve years elapsed between the decision of the High 
Court and the hearing of the appeal by the Privy Council. 

' It is very aptly said that justice delayed is justice 
denied. This is illustrated by the manner in which crimi- 
nal cases are. dealt with in the courts of Presidency Magi- 
strates in Bombay. A. contested case is never heard from 
day to day but is heard at considerable intervals and even 
then only a fraction of a day is given to each hearing. The 
result is that cases drag on for many months and some 
times for some years, pne can well imagine the trouble 
and anxiety that the accused have to suffer as well as the 
heavy burden of costs that falls upon them by way of 
counsel’s or pleader’s fees. The hearing of cases by driblets 
also results in ' further prolonging the disposal of cases, 
because when a week or even a longer period elapses 
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between various hearings, some , time is always lost in re- 
calling what had gone before. It is also unfair to the trying 
magistrate himself that he has to remember and carry ir 
his mind, the facts of several cases that sometimes drag oi 
for weeks and months. 

In a Recent case, the hearing began in August 1942 anc 
ended in October 1944, that is it took more than two years 
The case was taken up during this interval on 116 differen 
occasions and took in aU 160 hours. Only a Mw hearing 
occupied two hours at a time while on many occasions, th 
case was heard only for one hour and' a half or one horn 
and sometimes for even half an hour or quarter of an houi 
The accused was defended by lawyers and the prosecutioj 
had engaged special counsel to whom substantial fees ,hai 
to be paid. Both the prosecution and the accused mus 
have spent many thousands of rupees on this case., Ij 
addition, one can well imagine the anxiety and suspens 
that the accused had to suffer for a period of two years ani 
a half at the end of which he was acquitted. If the casi 
had been heard by the magistrate for full five hours fron 
day to day, it would have taken 32 days and perhaps i 
shorter period. 

The hearing of what is known as the House Collapse 
Case (King Emperor vs H. 'A, Noorani' & Co) began ii 
October 1943 and ended , in March 1945 thus occupying 1 
months. 

Another case in which the whole futme of a publi 
servant is involved has been going for an equaU; 
long period and is still unfinished. It is indeed cruel t 
inflict on the accused the mental anguish and anxiety tha 
he must be suffering, not to speak of the enormous! 
heavy cost of defending himself. 

A simple case of hoarding grain in contravention o 
the Ordinance in that behalf and in which there was nc 
much dispute as to facts lasted from September 1943 t 
July 1944. 
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It is not at all unusual that even ordinary cases of 
cheating, breach of trust, etc., which if taken up from day 
to day, would last for two or three days, hang on for 
months and months. There is no reason why by a proper 
distribution of work, it should not be possible when once 
a case is called on to take it from day to day and finish it. 
I have never been able to understand why this cannot be 
done. 

It is said that magistrates have to take up every day 
what are called miscellaneous police cases. There are 13 
stipendiary Presidency Magistrates and a host of honorary 
Magistrates. There should be no difficulty in the way of 
so distributing the work between the various courts as to 
make it possible for cases being heard from day to day till 
they are finished. Whatever the reasons or difficulties 
there may be, preventing cases from being taken up from 
day to day, they must any how be surmounted in the 
interests of the general public. On several occasions, the 
High Court have recorded their disapproval of the delays 
in the disposal of criminal cases in Bombay. It is high time 
that both government and the High Court should take 
immediate steps to overhaul the whole system of criminal 
justice in Bombay and put an end to the scandal of criminal 
cases lasting for several months and as in some of the 
cases above referred to, for years. 
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3, - - THE BOMBAY MUNICIPAL 
CORPORATION 


I STOOD for election to the Bombay Municipal Cor- 
poration at the general election held in 1892 from the 
■Girgaum Ward and was elected. At the next general elec- 
tion, I lost the seat. On a casual vacancy occurring among 
the members elected by the Justices of the Peace, I stood 
and was elected in 1899. Subsequently, I represented the 
University of Bombay in the Municipal Corporation right 
up to 1920 yrhen I resigned on my accepting the office of 
Judge of the Bombay High Court. 

When I got more busy on the Original Side of the High 
'Court it became difficult to attend the meetings of the Cor- 
poration which ordinarily began at 3 p.m. on Mondays and 
Thursdays. I therefore attended the meetings of the Cor- 
poration whenever it was possible to do so. Under these 
circumstances, I would not have stuck to my seat in the 
Corporation but for my great interest in the work of the 
Schools Committee whose meetings were always held in the 
-evening. 

In the year 1907, a determined effort was made by a 
'certain, coterie to oust Pherozeshah from the Corporation 
•and at the general election by Justices, by powerful canvas- 
•sing, they succeeded in doing so. Their object in doing this, 
they professed, was to break what they called the domina- 
tion of the Corporation by Pherozeshah. The result was that 
Pherozeshah acquired much greater influence not only in 
the Corporation and the City of Bombay but throughout 
India. The matter went to the Small Causes Coxirt and the 
High Court, and ultimately Pherozeshah was declared 
elected. Full particulars of this heated controversy which 
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caused unusual excitement in Bombay for many months will 
be found, in the ‘Caucus Case” under the heading “Some 
Cases,” in Part “The Law.” 

PRINCE OF WJLES’ VISIT TO INDIA IN 1905 

, It was announced that the Prince and the Princess of 
Wales would be visiting India in November 1905. When the 
election of the President of the Bombay Municipal Corpora■^ 
tion was to be made in the beginning- of April 1905,' the 
members of the Corporation felt that the City on the occa- 
sion of the Royal visit should be represented by Pherozeshah 
Mehta and he was enthusiastically elected as President by 
the unanimous vote of the House. The Prince was to land, 
on November 9, and the Corporation resolved to present 
an address to Their Royal Highnesses at the Bunder.. 
Pherozeshah as President was very particular that the posi- 
tion of the Corporation as representing the City should be 
fully recognised. When in 1875, the then Prince of Wales 
came to Bombay, the Chairman of the Corporation had been 
given a prominent place in the reception of His Royal High- 
ness on the steps of the Apollo Bunder. 

On this occasion, the Municipal Secretary under 
instructions of Pherozeshah invited the attention of Govern- 
ment to the said precedent and expressed the hope that it 
•wmuld be followed. Government, however, took no notice 
of this communication and a Press Note was issued about 
the Reception of the Prince in which the President of the 
Corporation, the Municipal Commissioner and the Sheriff 
of Bombay were not included among those who were to 
receive Their Royal Highnesses at the landing steps at 
Apollo Bunder. 

There was great indignation aroused at this treatment 
and the Corporation felt that a deliberate slight had been 
offered to it and through it to the City. An informal meeting 
of the members of the Corporation was held and it was re- 
solved to convey to Government the feelings which their 
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action had aroused. The situation was tense and there was 
considerable speculation as to what would happen if Gov- 
ernment did not pay heed to the representation of the Cor- 
poration. Some members threatened that when the Cor- 
poration-met, at the Bunder to present an address to the 
Royal Personages, they would propose an adjournment of 
the meeting. On November 8, a day previous to the arrival 
of Their Royal Highnesses, another informal ineeting of the 
Corporation was .called for that evening to consider the 
situation. In the afternoon, Mr. Edgerley, the then Chief 
Secretary to the Bombay Government, called on Pheroze- 
shah at his residence to discuss the matter. Pherozeshah at 
that interview plainly gave Mr. Edgerley to understand the 
serious consequences that would follow if the wishes of the 
Corporation were disregarded. A little before the appointed 
time for the meeting, a message came annpimcing the capi- 
tulation of Government. Pherozeshah at the informal meet- 
ing tactfully soothed ruffled feelings and the incident ended. 

KING’S VISIT 

It was announced early in 1912, that the late King 
George V and Queen Mary were to come to India and a 
grand Durbar was to be held at Delhi where King George 
was to be proclaimed Emperor of India. As the President 
of the Bombay Mxxnicipal Corporation would in the ordinary 
course read the address of welcome to the Royal visitors on 
behalf of the Corporation, there was considerable discussion 
among the members of the Corporation as to who should be 
elected President for the year 1912-1913. 

According to the usual practice, it was the turn 
of a Hindu to be elected as President, but many members 
thought that this convention should give way imder the 
peculiar circumstances of that year, and that on this unique 
occasion, Pherozeshah should again represent the City and 
he agreed to stand for election. Manmohandas Ramji put 
himself forward as the Hindu candidate. Sir Sasson J. 
David having the ambition to read the address to the Kiiig 
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also put himself forward as a candidate and got support, 
from officials and members of the European community. A 
keen contest followed and the result was that Pherozeshah 
got 27 votes, David 26 and Manmohandas 12. This was the 
fourth time that Pherozeshah became President of the Cor- 
poration. The reactionary element discomfited by this 
result, later started an intrigue to diminish to a certain ex- 
tent the glory that had come to Pherozeshah by this election. 
When the time for the arrival of the King approached, the 
idea was started that an address should be voted to the King 
by a public meeting of the citizens of Bombay and that such 
citizens’ address should be presented at the Apollo Bunder 
and that the Corporation address should be received later 
at the Corporation Hall. At a luncheon party given by 
Shapoorji Bharucha who was then the Sheriff of Bombay 
at which I was present, he said that he had an interview 
vdth the Governor and had received from him “a mandate’' 
that a public meeting should be called for the above- 
mentioned purpose. Pherozeshah and others who were at 
the lunch entirely disapproved of this move to put the 
Corporation in the background. It was conveyed to the 
authorities that if this move of the citizens’ address was 
persisted in/ and the position of the Corporation as repre- 
senting the City was attempted to be undermined, the Cor- 
poration would be driven to decide to give no address to 
the King. This threat brought those who were sponsoring 
this sinister move to their senses and Pherozeshah and the 
members of the Corporation presented the Address of Wel- 
come to the Eling at the Apollo Bunder. 

SCHOOLS COMMITTEE 

Under the Bombay Municipal Act of 1888, the cost of 
primary education in the City of Bombay was borne in cer- 
tain proportions by the Corporation and the Government 
of Bombay, the Corporation paying such portion of the 
maintenance of the police in the City as Government frt^ 
time to time determined. In practice the result was that the 
Corporation were made to bear a disproportionately high 
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percentage of the heavy cost of the police, while Govern- 
ment contributed comparatively lightly towards the 
•expenditure on education. 

As the cost of primary education was shared by the 
Corporation and Government, the administration of the 
primary schools in Bombay was placed in the hands of what 
was then called the Joint Schools Committee. On this Com- 
mittee, the Corporation was represented by some members 
of the Corporation elected for the purpose and others 
v/ere nominated by Government. The Corporation on the 
■other hand had no control over the police although they bore 
greater part of its cost. 

I was at the beginning nominated by Government to 
the Joint Schools Committee. The Corporation were mak- 
ing persistent representations for the removal of the burden 
•of police charges and ultimately by the enactment of the 
Police Charges Act of 1907 the Corporation took over 
the entire cost of primary education in the City and 
the Government took over the burden of the entire cost 
of the police. Thereafter, the control of primary edu- 
cation in the City was placed in the hands of the Schools 
■Committee which was entirely elected by the Corporation. 

When this change took place, the Corporation elected 
me to the Committee and I was re-elected from time to time 
till 1920, when I resigned my seat on the Corporation on 
being appointed a Judge of the High Court. In 1903 I was 
elected Chairman of the Schools Committee and was re- 
elected year after year for an rmbroken period of 17 years. 
During that period, many reforms were introduced and 
several good buildings were erected for housing some of the 
schools. Government contributing partially to the cost. 
When Gokhale introduced in the Imperial Legislative Coun- 
cil a bill for free and compulsory primary education, the 
opinion of the Corporation was invited and the Committee 
appointed to consider the matter with me as one of the 
members pronoimced strongly in favour of it. 
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GOBBHANDAS SUNDERDAS MEDICAL COLLEGE 

By a Consent Decree in the suit filed by the Advocate- 
General against Gangabai, widow of Gordhandas Sunder- 
das and Chaturbhuj Gordhandas, the adopted son of Gor- 
dhandas Sunderdas, particulars of which are given under 
the head “Some Cases” in Part “The Law” a sum of Rs. 20’ 
lakhs was set apart for charities. Out of this sum, after 
making provision for the specific charities mentioned in the- 
will of Gordhandas, a balance of Rs. 14 lakhs was available' 
for founding any charity at the discretion of the trustees, 
who were appointed by the Court. I was one of the 
trustees so appointed and have ever since continued to be- 
a trustee and also Chairman of the Board of Trustees. 

The trustees in consultation with the Advocate-General 
decided to utilise the surplus amount for the foundation of 
a medical college in the City of Bombay. For many years,, 
the Grant Medical College and the J. J. Hospital had been 
the preserves of the 1. M. S. an;d specially of the European 
members thereof, and the independent Indian medical pro- 
fession in the City had been excluded from the staff of the 
College and Hospital. There was considerable agitation for 
a long time against this monopoly. The late Dr. K. N. 
Bahadurji had taken the lead in the agitation against the- 
exclusion of the Indian medical profession. After the- 
appointment of Trustees by the Court, I discussed the mat- 
ter with Pherozeshah Mehta and he suggested that an offer- 
of an endowment should be made to the Bombay Municipal 
Corporation for the foundation of a college to be attached to< 
the K.E.M. Hospital which was about to be established, one- 
of the conditions of the offer being that the staff of the- 
College should be recruited entirely from the independent 
Indian medical practitioners. If this condition was; 
accepted, it would automatically follow that the staff of the- 
Hospital would have to be chosen from the independent 
Indian medical practitioners, because the members of the 
Hospital staff would be also professors of the College. 
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D. N. Bahadurji was then acting as Advocate- 
General and he and the trustees by the letter of Messrs. 
Payne & Co., dated October 12, 1915 made the offer as 
above. The Corporation welcomed the offer and referred 
the matter to a Committee. In the Committee there was 
considerable discussion over the condition that had been 
laid down about the staff of the College. There were some 
members who took the view that the restriction imposed 
would disable the Corporation, from obtaining the best quali- 
fied staff. The majority of the Committee, however, was in. 
favour of accepting the condition and they so decided. 
A few days after this decision was arrived at, some members 
of the Committee supported by Mr. Cadell, the Commis- 
sioner, called a fresh meeting of the Committee to recon- 
sider this point, I could not be present at that meeting as I 
had gone out of Bombay for professional work. In my 
abserice, the Committee by a narrow majority, reversed 
their former decision in favour of the condition. 'On my 
return I arranged for a fresh meeting of the Committee and 
in the result the original view was accepted. Some dis- 
senting minutes were appended to the report. Major Liston, 
the head of the Haffkine Institute was one of the chief oppo- 
nents. I approached the Director-General of Medical Ser- 
vices and asked him to use his influence with Major Liston. 
He wrote to Liston sending me a copy of his letter. The 
letter ran as follows: . 


Camp Delhi, 3rd February, 1916. 

My dear Liston, 

Your letter of the 24th January. I think that the 
remarks which are alluded to by the President of the 
Bombay Medical Union in his letter must be those 
made by me in my speech in the Imperial Legislative 
Council on the 17th of March 1911, a copy of which I 
attach for your information. If you really want my 
advice with reference to the attitude which you should 
take up in the matter, I should strongly advise you not 
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to oppose the founding of the new Medical School in 
Bombay, and I would suggest that you gracefully 
withdraw from the position you have already taken 
up. Personally I am very strongly of opinion that the 
establishment of ipdependent medical colleges and 
schools In Bombay and Calcutta would be extremely 
-useful from every point of view, and I think it is a 
mistaken and short-sighted policy to oppose them. I 
am retaining the various enclosures to your letter in 
view of the possibility of the case being referred to me 
officially later on. 

With kind regards. 

Yours sincerely, 
(Sd.) C. P. LUKIS ' 

After the acceptance of the offer by the Corporation, it 
had to be incorporated in the scheme for the utilisation of 
the sum set apart for charity under the consent decree, and 
the scheme had to be submitted to the Court for san,ction. 
By this time, Strangman, the permanent Advocate-General, 
had returned from leave and he took up the cudgels 
against the condition of confining the staff to the indef- 
pendent Indian medical profession. He spoke to me about it 
and said that he meant to put before the Court, the con- 
■sideration whether it was desirable to prevent the Corpora- 
tion from availing themselves of the services of highly 
qualified European medical men for appointment as pro- 
fessors. I told him how strong the feeling was in the public 
mind about the I.M.S. monopoly and added that if he raised 
the question before the Court, I would put before the Court 
aU the considerations regarding the grievance that the pub- 
lic had for many years about the positive discouragement 
to the Indian medical profession in the working of the Grant 
Medical College and the Sir J. J. Hospital and the consequent 
desirability of this condition. On second thought, Strang- 
-man wisely did not raise the question and the scheme was 
^sanctioned by the Court. The result has been that two 


•188 



BOMBAY MUNICIPAL CORPORATION 


splendid institutions, the KE.M, Hospital and the G. S. 
Medical College, have been working for many years with 
a highly qualified Indian personnel, 

MUNICIPAL SUIT AGAINST GOVERNMENT 

In the years 1916 and 1917, the Government of Bombay 
realising that primary education in the City of Bombay 
could not be fully developed out of the resources of the 
Municipality to an extent befitting the City, entered into 
correspondence with the Bombay Municipal Corporation 
with the object .of bringing such education to a stage when 
a scheme of free and compulsory primary education in the 
City of Bombay might be carried out. Ibrahim RahimtuUa 
was then in charge of the education portfolio in the Govern- 
ment of Bombay, I was at the time Chairman of the Schools. 
Committee and the Corporation acting on the Committee’s 
advice welcomed the proposals of Government. As a result 
of the negotiations between the Government of Bombay and 
the Corporation, Government by a letter addressed on their 
behalf by the Secretary to Government, offered to bear one- 
half of the additional expenditure over the actual expen- 
diture for 1917-1918, involved by the introduction of free 
and compulsory primary education in certain wards. The 
Miinicipality through its President accepted this offer with 
thanks. 

In pursuance of this agreement, the Municipality spent 
large sums on expanding primary education in the City 
and Government paid to the Mimicipality one-half share 
of the additional expenditure in accordance with the bills 
submitted to them, for three years ending March 1921. 
Thereafter the Government of Bombay made some provi- 
sional payments towards the said expenditure but did not 
pay the full amount agreed upon and the sum remaining-un- 
paid upto 1923-4 amounted to a little over two lakhs of 
rupees. The Corporation thereupon sued the Secretary of 
State for India for the recovery of the arrears, reserving 
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their right to claim the amounts due for subsequent yean 
Government put up various defences, among them being th 
plea that there was no valid enforceable contract so far a 
Government were concerned. The letter of Governmer 
agreeing to the arrangement was. signed by the Secretar 
to the Government in the Education Department, who, : 
'was contended,' had no authority under the Goverr 
ment of India Act read with the resolution of th 
Government of India in that behalf, to bind the Secre 
tary, of State, It was further suggested that the Presider 
-of the Corporation who had assented to. the arrangement o 
behalf of the Corporation could not in law bind the Corpo] 
ation as any arrangement on the Corporation’s behalf w£ 
valid only when signed by the Municipal Commissioner. 0 
these technical grounds, the claim of the Coiporation w£ 
■dismissed. In delivering judgment Justice Mirza said:— 

“The plaintiffs seem to have a moral justificatio 
on their side in complaining of Government’s conduct i 
taking advantage of a legal technicality in their favor 
to avoid an, obligation they had deliberately undertake 
in regard to the spread of primary education in the cit 
of Bombay.” 

Eegarding other allegations of Government that tb 
Municipality had not properly carried out their part of tb 
contract the learned Judge said; 

“I do not consider that these matters, assuming the 
are proved, would morally justify Government in actin 
as they have done towards the Municipality. Althoug 
' I sympathise with the Municipality on the moral aspect 
of this dispute, I must recognise that this is not a Cou) 
of Morals but a Court of Law.” 

JFPBECIATION BY THE CORPORATION 

On my accepting the judgeship of the Bombay Hig 
Court in June 1920, I sent in my resignation of the men 
bership of the Bombay Municipal Corporation. The Coi 
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poration in accepting the same passed the following 
xesolution: 

“That in parting with the Hon’ble Sir Chimanlal 
H. Setalvad, the Corporation desire to place on record 
their high appreciation of the eminent and valuable ser- 
vices rendered by him during his long and distinguished 
career of 25 years, especially as a member of the Schools 
Committee for 23 years, and its Chairman for 18 years. 
His services in the cause of primary education in the. 
City were unique and were characterised by strenuous 
study and devotion entailing great self-sacrifice. 

"That a copy of the resolution be forwarded to Sir ^ 
Chimanlal with the best thanks of the Corporation for 
his brilliant services to the City, and with an expression 
of the Corporation’s gratification for his appointment as 
a judge of His Majesty’s High Court in Bombay and 
with an expression of their sincere wishes that in this 
new sphere of activity he wiE achieve a marked success 
and win the confidence of the public.” 
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4. - - UNIVERSITY OF BOMBAY 


I N the year 1893, Government announced that two Fel- 
lows would be nominated to the University Senate on 
the recommendation of Registered University Graduates 
following on an election to be held for the purpose by such 
graduates. In 1895, I was recommended under those Rules 
and was nominated a Fellow. This system of nomination 
of two Fellows on the recommendation of graduates re- 
mained in force till the University Act of 1904 when the 
registered graduates were given the right of direct election 
to the Senate. From 1895 till 1924 I continued to be elected 
from time to time by the graduates. Since the year 1924 I 
have been nominated by the Chancellor. In the year 1899 
I was elected Syndic in law. Subsequently for some years, 
I was elected Syndic in Arts. Ever since 1899, I continued 
to be a member of the Syndicate till 1929. I was nominated 
Vice-Chancellor in the year 1917 and held that office for a 
continuous period of twelve years. 

More than once I asked Government to relieve me as the 
burden of office along with my professional and other 
engagements was becoming too heavy but I was pressed to 
continue. This year I will complete fifty years as a Fellow 
of the Bombay University. From 1903 to 1915 I represented 
the University in the Bombay Legislative Counlcil. How 
officialdom opposed my election in 1903 but miserably failed 
is narrated in the part entitled “Legislatures”. 

UNIVERSITY ACT 190i 

Lord Curzon took office as Viceroy and Governor- 
General of India early in 1899. His reforming zeal was 
directed to the ’ educational system' in India. He was 
strongly in opposition to the policy of Lord Macaulay and 
Sir Charles Wood (afterwards Lord Halifax) with regard 
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to western education. He found that the Indian Universities 
were mainly affiliating and examining Universities on the 
niodel of the . London University and were not residential 
and teaching -Universities like Oxford alrid Cambridge. He 
was also pursuaded to think that the control of the Univer- 
sities, had passed into the hands of politicians and that it was 
necessary in the interests , of education that the control 
should be placed in the hands of educational experts. In 
1901-2, he appointed a Commission, to inquire into the 
system of University education obtaining in India; and 
based on the Report of that Commission a Bill for remodel- 
ling , the Indian Universities was introduced . in the 
Imperial Legislative Council in the session of March 1904. 
The Bill in effect tightened official control on the working 
of the Universities and evoked universal opposition from 
the Universities and the educated classes on the ground that 
the effect of the bill would be to convert the Universities 
into, departments of the State. Mr, G. K. Gokhale who 
was then a member of the Imperial Council very ably put 
forward this view. 

Dr, Ramkrishna Bhandarkar who had been specially 
nominated to the Imperial Legislative Coimcil for the pur- 
pose of this Bill, voiced and supported the official view. He 
went to the length of saying that when he heard of the pro- 
visions of the Bill he said to himself: “The day of deliverance 
has come.” According to him, the control of the University 
should be almost wholly in the hands of professors smd 
teachers. The theory that a University can properly func- 
tion only if its control is vested almost entirely in the hands 
of educationists has, however, been exploded. When the 
University of London was established, the Supreme Gov- 
erning body was modelled largely on the type of the consti- 
tutions of Oxford and Cambridge and the control came to 
be vested in teachers- and graduates. The Royal Commis- 
sion on the University of London came to the deliberate con- 
clusion that this was a mistake. In their Report, Lord 


196 



UNIVERSITY OP BOMBAY 

Haldane and his colleagues, after going exhaustively into 
the question of the governance of the University observed 
as follows; 

“The supreme governing body or court must, in our 
opinion, be of different constitution from the present 
senate which is modelled largely on the type of consti- 
tutions of elder universities. These universities are 
not dependent on public funds for their maintenance 
and their history makes their govemment by teachers 
and graduates reasonable or at least explains it. The 
city university is an altogether different case and we 
agree with the report of the Academic Council in the 
behef that the modem city university cannot flourish 
if the pophlation it mainly serves is indifferent to its 
welfare.” 

The report of the Academic Council also said: “London 
will not regard the University of Londbn as an integral part 
of the city until the university is willing to entrust its 
supreme guidance to a body composed mainly of citizens.” 

With regard also to the executive body corresponding to 
Syndicates of the Indian Universities, the Commission em- 
phatically expressed the view that it “should not as to any 
large part consist of teachers” and that “the teachers who 
have seats upon it should not be so elected as to represent 
particular studies or particular institutions but merely to 
ensure a mutual understanding between the men of affairs 
and the men of learning.” They further recommended that 
all the members of the executive body should as far as pos- 
sible be appointed for their personal qualifications as men 
of business knowledge and administrative capacity and that 
the teachers should not determine the educational policy of 
the university though that policy should be determined in 
the light of the expert advice which the teachers are pecu- 
liarly fitted to give. 

The Bill was, however, passed into law. 
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The old senates were swept away and new senates of 
100 in the older universities were created by the A;ct, 80 
members of whom were to be nominated by government, 10 
elected by registered graduates and 10 by the faculties. 

Under the transitory provisions of the Act, the senate 
had to elect a provisional syndicate under the directions of 
the Chancellor. The Chancellor of the University of Bom- 
bay, Sir George Clarke directed that the Syndics in Arts 
be elected by the Fellows named by him for that purp'ose. 
Similarly He gave directions about the election' of Law 
Syndics by certain Fellows and also gave directions with 
regard to other faculties. 

In doing this the Chancellor excluded from the Arts 
Fellows’ list, all those who had law degrees in addition to 
their Arts degrees and conlfined them only to the electorate 
for the Law Syndics. Some of the persons so excluded from 
voting for the election of Arts Syndics were men who held 
high degrees in Arts and had in the past functioned as 
S 3 mdics in Arts. I myself had been a Syndic in Arts for 
many years but was excluded from the Arts electorate. 
While persons holding Arts degrees were thus excluded 
from the. Arts electorate, Fellows who had no academic 
qualifications were put in the Arts electorate. This method 
of electing the provisional Syndicate was illegal. Under the 
terms of the transitory provisions all Syndics had to be 
elected by the whole Senate. 

When the Fellows who' were under the Chancellor’s 
order to elect the Law Syndics met, it was known that the 
point of illegality would be raised. Ordinarily, members of 
the Executive Coimcil who were ex-officio Fellows did not 
attend University meetings. Pherozeshah Mehta was the 
most senior member barring the members of the Executive 
Council and he would have presided. Knowing that this 
point of illegality was going to be taken, Sir WilUam 
Edgerley, Member of Council, came to the meeting and pre- 
sided. As soon as the proceedings began, I rose to a point of 


UNIVERSITY OP BOMBAY 

■order and submitted that the election merely by the Fellov/s 
named by the Chancellor for the election of the Law Sjmdics 
was illegal and should not, therefore, be proceeded with. 
As soon as I raised this point, Mr. Justice Tyabji who was 
present at the meeting promptly left the meeting. He was 
quite right in doing so as the matter might come before 
him as a judge. Edgerley, as was expected, overruled my 
point of order and Chandavarkar and another FeUow were 
elected Syndics in Law. Syndics for other faculties were 
also elected by Fellows named for the purpose by the Chan- 
cellor and not by the whole Senate as provided in the Act. 

A suit was then filed by Pherozeshah Mehta, myself and 
nine other Fellows against Dr. Mackichan, Chandavarkar 
and 10 others who were elected members of the provisional 
syndicate for declaration that their election was illegal and 
restraining them from acting as Syndics and an interim 
injunction was sought. Inverarity and Lowndes appeared 
for the plaintiffs and Raikes, acting Advocate-General, 
appeared for the defendants. On the motion for interim 
injunction, Raikes for the defendants gave the undertaking 
that the defendants would not do any acts or things beyond 
or outside of the internal management and working of the 
University of Bombay. On this undertaking an early date 
for the hearing of the suit was fixed. Lord Curzon’s Gov- 
ernment, thereupon, introduced a bill and passed an Act 
validating all directions, declarations and orders made 
under the Act and also the bodies corporate and provi- 
sional syndicates constituted and appointed in accordance 
with such directions. On the passing of the Act, the suit 
lapsed, each party bearing its own cost. 

GOVERmiENT INTERFERENCE IN TEE AUT0N03IY 
OF TEE UNimRSlTY 

During the Governorship of Sir George Clarke (after- 
wards Lord Sydenham), his Government addressed to the 
University a series of suggestions with regard to examina- 
tions and curricula. His Government wanted the abolition 
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of the matricidation examination and the removal of historj^ 
from the compulsory B.A. course. They also wanted the 
removal of ‘some works of Burke and Bacon from the 
courses. The idea behind it was that the Governor believed 
that the study of English history and works of Burke and 
Bacon made educated Indians disloyaL What a fail this 
from the noble and liberal views which animated the minute 
of Lord Macaulay when he said: 

“It may be that the public mind of India may ex- 
pand under our system till it has outgrown that system; 
that by good Government we may educate our subjects 
into a capacity for better Government; that having be- 
come instructed in European knowledge, they may in 
some future , age, demand European institutions. 
Whether such a day will ever come I know not. But 
never will I attempt to avert or to retard it. Whenever 
it comes, it will be the proudest day in English historJ^ 
To have found a great people sunk in the lowest depths 
of slavery and superstition, to have so ruled them as 
to have made them desirous and capable of all the pri- 
vileges of citizens, would indeed be a title to glory all 
our own.” 

When the matter came up before the Senate, after a 
long debate that body with only one dissentient agreed to 
a revised compulsory course for the B.A. degree in which 
English history was retained. When the regulations went 
up to Government for sanction, Government declined to 
acquiesce in the decision of the Senate and ordered Mr. 
Sharp, the D. P. L to give notice of a proposition upsetting 
the previous decision of the Senate and removing history 
from the B. A. course. The poor D. P. I. who had at one 
time associated himself with the retention of history had 
under orders to move for its deletion. It was openly assert- 
jed at the meeting of the Senate and could not be denied, 
that" a whip was sent round to Government officials to be 
present and to vote in support of the abolition of history. 
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